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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Ill 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9669) 


In re GRIFFIN & BRAND OF MCALLEN, INC. AMA Docket No. F&V 
970-2. Decided March 3, 1965. 


Interim relief denied 


Application for interim relief is denied where favorable decision on the 
merits is doubtful. 


Ewers, Toothaker, Ewers, Byfield & Abbott, McAllen, Texas, for petitioner. 
Mr. Harry Platnik for Consumer and Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
subject to Order No. 970 (7 CFR 970.1 et seq.), issued under 
the act and regulating the handling of carrots grown in certain 
designated counties of South Texas, filed a petition February 12, 
1965. The petitioner attacks a limitation of shipments regulation 
issued under the order, effective January 12, 1965 (30 F.R. 257), 
which amended a prior regulation (29 F.R. 15018) by, in part, 
increasing the minimum size of carrots that may be handled 
under the order from 514 to 6 inches. 


Petitioner contends that the amendment is arbitrary and ca- 
pricious, lacking in authority and discriminatory as to it. The 
Deputy Administrator, Consumer and Marketing Service, filed 
an answer to the petition March 1, 1965, upholding the validity 
of the contested amendment. The petitioner filed with its peti- 
tion an application for interim relief from the operation of the 
contested regulation during the pendency of a decision on the 
merits, claiming that it would suffer irreparable injury in the 
absence of such relief. Respondent filed an answer to the appli- 
cation for interim relief March 2, 1965. 
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While a showing of irreparable damage is a condition prece- 
dent to the granting of interim relief (see e.g. In re Beatrice 
Foods Co. et al., 138 A.D. 769 (1954) ; In re Babcock Dairy Com- 
pany et al., 8 A.D. 7 (1949)), such a showing is not the sole 
requirement for such relief. To be successful in its application 
for interim relief, as in the case of a motion for a preliminary 
injunction, the petitioner must convince the deciding authority 
that there is a reasonable certainty that it will succeed at the 
final hearing, that is, on the merits. Madison Square Garden 
Corporation v. Braddock, 90 F.2d 924, 927 (8d Cir. 1937); At- 
lantic & Gulf West Coast v. United States, 90 F.Supp. 554, 555 
(S.D. N.Y. 1950), Merchant Truckmen’s Bureau of New York 
v. United States, 16 F.Supp. 998, 999 (S.D. N.Y. 1936). In Hall 
Signal Co. v. General Ry.. Signal Co., 153 Fed. 907 (2d Cir. 1907), 
the court stated this requirement as follows at page 908: 


It is a cardinal principle of equity jurisprudence that a 
preliminary injunction shall not issue in a doubtful case. 
Unless the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ 
should be denied. 


Some basic principles must be kept in mind when examining 
the validity or reasonableness of an order, a provision thereof, 
or a regulation issued thereunder. “The background and legisla- 
tive history of the Agricultural Marketing Agreement Act of 
1937, as amended, leave no doubt that Congress gave the Secre- 
tary broad discretion in its administration.” Queensboro Farm 
Products Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 1948). The 
“terms of the Order are largely matters of administrative dis- 
cretion” and the technical details “are left to the Secretary and 
his aides.” Stark v. Wickard, 321 U.S. 288, 310 (1944). The 
responsibility of selecting the means of achieving the statutory 
policy and the relationship between the remedy and the policy are 
peculiarly matters for administrative competence. American 
Power & Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 605, 613-14 (1950). The test of reason- 
ableness or substantive due process is a check upon such admin- 
istrative discretion, and it may be stated roughly as an inquiry 
as to whether the means selected to achieve the statutory policy 
bear a reasonable and substantial relationship to the accomplish- 
ment of such policy and whether such means are arbitrary or 
capricious. Nebbia v. New York, 291 U.S. 502, 525, 5387 (1934) ; 
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Lapides v. Clark, 176 F.2d 619 (D.C. Cir. 1949), cert. denied, 
338 U.S. 860 (1949); North American Company v. Securities 
and Exchange Commission, 133 F.2d 148 (2d Cir. 1943), aff'd, 
327 U.S. 686 (1946); In re Clover Leaf Dairy Company et al., 
15 A.D. 339 (1956). 


Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be 
the policy of the act, in part, to establish and maintain such 
orderly marketing conditions for agricultural commodities in in- 
terstate commerce as would establish parity prices to the grow- 
ers thereof. See, e.g., In re Lo Bue Bros., 15 A.D. 1285 (1956) ; 
In re Beatrice Foods Co. et al., 15 A.D. 767 (1956) ; In re Ter- 
race Park Dairy et al., 12 A.D. 1383, 1393 (1953). The Secre- 
tary found in the disputed regulation that the limitation of ship- 
ments set forth therein “will maintain orderly marketing con- 
ditions tending to increase returns to carrot growers in the pro- 
duction area.” At this preliminary stage of the proceeding, that 
is, on the basis of the moving papers, petitioner has far from 
established that the contested regulation is arbitrary or capri- 
cious and we have grave doubts that petitioner will be any more 
successful in this regard at the conclusion of this controversy 
in view of the discretion of the Secretary in this area as set 
forth above.! Further, while petitioner challenges the authority 
under the act and the order to regulate volume by means of grade 
and size restrictions, it is not clear at this time that such is the 
purpose of the contested regulation or that such authority is 
lacking if petitioner is correct in its contentions as to purpose. 
(See section 8c(6) of the act and sections 970.50 and 970.52 of 
the order.) Upon the limited inquiry appropriate to this prelim- 
inary proceeding, it is concluded that petitioner’s right to a 
favorable decision on the merits is too much in doubt to war- 
rant the granting of interim relief. Cf. Atlantic & Gulf West 
Coast v. United States, supra, at p. 555. To doubt is to deny. 
Madison Square Garden Corporation v. Braddock, supra, at p. 
927. Also, in view of the expedited procedure to be followed 
herein, petitioner’s alleged need for interim relief is, at the least, 
greatly reduced. 


In any event, even if our conclusion had been otherwise, we 
have serious doubt whether the application for interim relief 
would be granted because of the probable serious adverse affect 


1This is especially so in view of the legal presumption as to the validity of agency action. 
Cf. e.g., Pacific States Box & Basket Co. v. White, 296 U.S. 176 (1935); Borden’s Farm 
Products Co, Inc. v. Baldwin, 293 U.S. 194 (1934). 
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upon the producer and public interest of the interm relief re- 
quested. See, e.g., In re Mills Dairy Products, 19 A.D. 1 (1960) ; 
In re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. 
United States, 321 U.S. 414, 440-44 (1944); Virginian Railway 
Co. v. System Federation, 300 U.S. 515, 552 (1937) ; Bay Petro- 
leum Corporaton v. Corporation Commission of Kansas, 36 F. 
Supp. 66 (D. Kan. 1940). The United States District Court for 
the Southern District of Texas appears to be of this view. United 
States v. Griffin & Brand of McAllen, Inc. (S.D. Tex. February 
17, 1965). 


Accordingly, petitioner’s request for interim relief is denied 
and the application is dismissed. 


(No. 9670) 


In re LEWES Dairy, INC. AMA Docket No. 127-1. Decided March 
29, 1965. 


Remand of circuit court—“Trade barrier” 


Proceeding is remanded to hearing examiner for development of evidence 
whether Order No. 16 constitutes a “trade barrier” inconsistent with 
§8c(5)(G) of the act. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AFTER REMAND 


This matter has been remanded to the Secretary because of 
an opinion and mandate of the United States Court of Appeals 
for the Third Circuit (see Lewes Dairy, Inc. v. Freeman, 337 
F.2d 827) to the effect that there be administrative considera- 
tion and disposition of the issue as to whether Order No. 16 con- 
stitutes a “trade barrier” inconsistent with the provisions of 
section 8c (5)(G) of the act. 


Lewes Dairy, Inc. filed an application on March 8, 1965, ask- 
ing that the parties stipulate that the relevant evidence consti- 
tutes (1) materials contained in appendices to Lewes’ brief filed 
in the Court of Appeals and (2) the reports filed by Lewes with 
the market administrator for the order. The application also 


lAgricultural Adjustment Act (1933), as amended and supplemented by the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amendments (7 U.S.C. 601, et seg.). 
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asks that the Secretary act in place of a hearing examiner as 
permitted by the applicable rules of practice (7 CFR §900.7). 


The respondent filed a reply to the application on March 23, 
1965. In the reply respondent declines to stipulate that the rec- 
ord consist only of the evidence suggested by Lewes and respond- 
ent says that such a record would be inadequate for the purposes 
of the remand. Respondent also opposes the request that the 
Secretary act in place of the hearing examiner. 


The case was remanded for the development of record evi- 
dence before the Secretary, and for administrative consid- 
eration of such evidence, upon the issue as to whether provi- 
sions of Order No. 16 breach section 8c (5) (G) of the act. It 
seems appropriate, then, that the matter be referred to a hear- 
ing examiner for handling, which is the usual procedure under 
the act when order provisions are challenged as being “not in 
accordance with law”. It is so ordered. Any efforts toward ex- 
pediting the proceeding by way of stipulation, prehearing con- 
ference, etc., may be taken up by the parties with the hearing 
examiner. 


(No. 9671) 


In re PAUL KING’S DAIRY OF CORNING, INC. AMA Docket No. 
M 2-17. Decided March 30, 1965. 


Application to dismiss—Denied—Adequacy of petition—Technical 
defects 


Application to dismiss petition is denied but petitioner is given leave to 
amend petition to cure technical defects. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON APPLICATION TO DISMISS 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
October 8, 1964, by Paul King’s Dairy of Corning, Inc., appar- 
ently a handler regulated under Order No. 2, issued under the act 
and regulating the handling of milk in the New York-New Jersey 
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milk marketing area. On November 5, 1964, respondent, pur- 
suant to section 900.52(c) of the rules of practice (7 CFR 
900.52 (c)), filed an application to dismiss the petition. Respond- 
ent contends, in part, that the petition does not comply with the 
applicable rules of practice because of its failure to specify the 
order terms or application complained of, the manner in which 
petitioner claims to be affected thereby and the petition’s failure 
to meet technical requirements set forth in section 900.52 (b) (1) 
for petitions filed pursuant to the act. A copy of the application 
to dismiss was served upon petitioner and after some delay peti- 
tioner filed a reply thereto. 


It is patent that the petition fails to conform to or meet some 
of the requirements of sections 900.52(b)(1) and (6) of the 
rules of practice and must be amended to comply therewith. 
However, we are not in agreement with respondent’s addi- 
tional attacks upon the petition. An examination of the petition 
reveals that petitioner challenges the pooling or regulation of 
bottled fluid milk sold by it outside of the marketing area under 
the order and the charges resulting therefrom. It is not clear 
that petitioner is alleging that regulation under the order is 
based upon location of the milk plant, as contended by respond- 
ent, but, in any event, this is a proper matter for denial in an 
answer to the petition and not for dismissal thereof at this stage 
of the preceeding. Further, the petition challenges audit adjust- 
ments for January, February and March 1963 resulting basic- 
ally from the alleged improper reclassification from Class III to 
Class I-B of milk sold by petitioner to milk plants located out- 
side the milk marketing area, as revealed by the market admin- 
istrator’s statements for these months issued to petitioner and 
attached to the petition. 


While the petition is lacking in clarity in some respects, it 
seems to us that, aside from the technical defects mentioned 
above, it meets the requirements of the rules of practice, that 
respondent is in a position to know the basis of the contested 
reclassification by the market administrator and that the sub- 
stantive objections to the petition contained in the application to 
dismiss should be denied. Cf. e.g., In re Olbrych’s Dairy, Inc., 
23 A.D. 389 (1964); In re Abbotts Dairies, Inc., et al., 16 A.D. 
283 (1957); In re Fiorlat Dairy Products, 8 A.D. 1082 (1949); 
In re Oak Tree Farm Dairy, Inc., 8 A.D. 1001 (1949). We in- 
clude in this last conclusion respondent’s contention that part of 
petitioner’s claim for refund is barred by section 1002.95 of the 
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order and should be dismissed at this time. We refrain from 
doing so at this stage of the proceeding by reason of the fact 
that the validity of a similar provision is currently on appeal 
from the decision in Lawson Milk Company v. Freeman, (N.D. 
Ohio, July 20, 1964). 


Accordingly, petitioner may file an amended petition or an 
amendment to the petition as of the date of the present petition 
within 20 days following service of a copy of this order upon it 
in order to conform its petition to the requirements of sections 
900.52(b) (1) and (6) of the rules of practice. As such require- 
ments are jurisdictional in nature, respondent need not now file 
an answer to the petition pursuant to the proviso contained in 
section 900.52a of the rules of practice, but shall do so within 
15 days after the filing of petitioner’s amended petition. 


(No. 9672) 


In re DECATUR COTTON OIL Co. CEA Docket No. 123. Decided 
March 12, 1965. 


Failure to file reports—Denial of trading privileges—Consent 


Respondent’s failure to file required reports was in willful violation of the 
act, for which violation all contract markets are ordered to refuse all 
trading privileges to respondent for a period of 30 days. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Respondent pro 
8e. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
on January 18, 1965, by the Assistant Secretary of Agriculture. 
The respondent, a corporation, is charged with failing to sub- 
mit required reports concerning transactions in cottonseed oil 
futures, in violation of section 4i of the Commodity Exchange 
Act (7 U.S.C. 6i) and the applicable regulations thereunder. 


No hearing has been held. On March 5, 1965, the respondent 
submitted a stipulation under section 0.4(b) of the rules of 
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practice (17 CFR 0.4(b)), in which it admits the facts herein- 
after set forth, waives hearing, and consents to the entry of 
the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Decatur Cotton Oil Co., is now, and was 
at all times material herein, a corporation with an office and 
place of business at Decatur, Alabama. 


2. The New York Produce Exchange, is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. On each business day during the period September 15 
through September 30, 1964, the net short open contract posi- 
tion of the respondent corporation in the October 1964 cotton- 
seed oil future on the New York Produce Exchange was within 
the range of 1,500,000 pounds to 3,420,000 pounds. By reason 
of the fact that such quantities were equal to or in excess of 
1,500,000 pounds, the said corporation was in reporting status 
and was required to report to the Commodity Exchange Auth- 
ority with respect to all transactions entered into and all open 
contract positions held or controlled by it, in all cottonseed oil 
futures on all contract markets during said period and with 
respect to all transactions by reason of which the said corpora- 
tion’s position was reduced below reporting levels, as provided 
in section 4i of the Commodity Exchange Act (7 U.S.C. 6i) and 
sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regu- 
lations thereunder (17 CFR 15.01, 15.02, 15.03, 18.00, 18.01, 
18.03). 


4. On September 15, 17, 18, 22, 28 and 29, 1964, while the 
respondent corporation was in reporting status as described in 
paragraph 3 above, and on October 1, 1964, when its position 
was reduced below reporting levels, transactions in the October 
1964 cottonseed oil future on the New York Produce Exchange 
were made in its behalf, but the said respondent failed and re- 
fused to report to the Commodity Exchange Authority with re- 
spect to such transactions, as required under the aforesaid pro- 
visions of the Commodity Exchange Act and regulations. 


5. On March 24, 1961, the Administrator of the Commodity 
Exchange Authority addressed a letter to the respondent cor- 
poration directing attention to its failure to file reports required 
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to show reportable transactions and positions in cottonseed oil 
futures, and warning that failure in the future to submit required 
reports could result in the institution of formal proceedings 
against it under the Commodity Exchange Act. On October 5, 
1964, the Director of the Trading Division of the Commodity 
Exchange Authority notified the respondent corporation by mail 
of the reporting requirements with respect to cottonseed oil 
futures under the Commodity Exchange Act and regulations, 
and requested submission of reports which were then due from 
the respondent corporation, as described in paragraph 3 and 
4 above. Notwithstanding such letter, no reports were filed. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act (7 U.S.C. 6i) 
requires every person who trades in futures to submit reports 
with respect to such trading “whenever such person shall di- 
rectly or indirectly have or obtain a long or short position in 
any commodity or in any future of such commodity, equal to 
or in excess of such amount as shall be fixed from time to time 
by the Secretary of Agriculture.” The quantity fixed by the 
Secretary for reporting purposes under the above provision is 
1,500,000 pounds in any one cottonseed oil future (17 CFR 
15.03). The facts set forth in the Findings of Fact demonstrate 
that in numerous instances the respondent failed and refused 
to file required reports with respect to its trading and positions 
in cottonseed oil futures, in violation of section 4i of the act, 
and sections 15.01, 15.02, 15.03, 18.00, 18.01, and 18.03 of the 
regulations thereunder (17 CFR 15.01, 15.02, 15.03, 18.00, 
18.01, 18.03). These infractions occurred after similar infrac- 
tions had been called to the respondent’s attention. The re- 
pondent ignored a request for submission of reports which 
were then due from it, as described in Findings of Fact 3 and 
4. It must be concluded, therefore, that the violations were 
knowing and wilful, as alleged in the complaint. 


The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the proposed stipulation and order, and that they believe the 
proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which respondent has 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the 
Commodity Exchange Act. The complainant recommends, there- 
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fore, that the stipulation and waiver submitted by respondent 
be accepted and that the proposed order be issued. It is so 
concluded. 


ORDER 


Effective on the thirtieth day after the date of entry of this 
order, all contract markets shall refuse all trading privileges 
to the respondent, Decatur Cotton Oil Co., for a period of thirty 
(30) days, such refusal to apply to all trading done and positions 
held by it directly or indirectly. 


A copy of this Decision and Order shall be served on the 
respondent and on each contract market. 


(No. 9673) 


In re WILLARD E. PLATT, GEORGE F. FREY, JR., OLIVER M. HIB- 
BERD, PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMOD- 
ITIES, AND RALPH N. PETERS & Co. CEA Docket No. 112. De- 
cided March 16, 1965. 


Prior order amended—Finding of fact—Standing—Application 
to dismiss—Irreparable injury—Denied (re Willard E. Platt) 


In proceeding involving several co-respondents, prior consent order as to 
one respondent is amended to delete names of co-respondents in finding 
of fact, and application to dismiss pending cases of co-respondents be- 
cause of alleged irreparable injury resulting from and prejudgment in 
aforementioned consent order, denied. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), the complaint charges violations of the act by 
seven respondents. Respondents Platt, Frey, Gatlin and Ralph 
N. Peters & Co. waived hearing, admitted the facts alleged in 
the complaint and consented to the entry of decisions and orders 
against them. Respondent F & G Commodities is apparently 
defunct and the case against this respondent is being handled 
as a default. Respondents Hibberd and Shea filed answers de- 
nying the charges and a hearing as to these respondents has been 
postponed due to the illness of respondent Hibberd. 
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The complaint charges the execution of “wash” or “fictitious” 
sales of futures in violation of the act and other violations of 
the act and regulations in connection with the execution of the 
transactions. 


The “Decision and Order With Respect To Willard E. Platt” 
was entered on February 4, 1965. The document recites that no 
hearing has been held with respect to any of the respondents 
but that this respondent had filed a stipulation in which he 
admitted the facts stated in the “Findings of Fact.” The admis- 
sions of fact by respondent Platt included the facts set out in 
Finding of Fact 4 which is verbatim the admission contained in 
paragraph (4) of the stipulation filed by respondent Platt. This 
finding is as follows: 


4. On December 18, 1962, respondent Willard E. Platt in 
his capacity as floor broker received from respondent F & G 
Commodities an order or orders to purchase and to sell for 
the same account 19 tank cars of the May 1963 soybean oil 
future on the Chicago Board of Trade. Acting with knowl- 
edge that respondent Oliver M. Hibberd had purchased 17 
tank cars of May 1963 soybean oil futures at 8.94 cents per 
pound from respondent Patrick M. Shea, respondent Platt 
filled part of the order (17 cars) by means of purported 
transactions with respondents Hibberd and Shea. In so fill- 
ing such order or orders, respondent Platt, with the consent 
of respondents Hibberd and Shea, made entries on trading 
cards, which he turned in to respondent F & G Commodities 
purporting to show a sale of 12 tank cars of May 1963 soy- 
bean oil futures at 8.94 cents per pound to A. E. Staley Man- 
ufacturing Co. as opposite clearing member and a sale of 
five tank cars of May 1963 soybean oil futures at 8.94 cents 
per pound to John E. Brennan & Co. as opposite clearing 
member, the names of such opposite clearing members hav- 
ing been given to him by respondent Hibberd, the pur- 
chase of 17 tank cars of May 1963 soybean oil futures at 
8.94 cents per pound from Hayden, Stone & Co., Inc., as 
opposite clearing member, such name having been given to 
him by respondent Shea. At the time respondent Platt so 
filled the order or orders it was understood by respondent 
Platt that respondents Hibberd and Shea would alter, or 
so cause to be altered, the records pertaining to the transac- 
tion between respondents Hibberd and Shea so as to reflect 
that respondents Hibberd and Shea traded with respondent 
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Platt rather than with each other. The remainder of the 
order or orders received by respondent Platt from respond- 
ent F & G Commodities was filled by respondent Platt by a 
purchase of one tank car of the May 1963 soybean oil future 
at 8.96 cents per pound from William E. Casselman, a sale 
of one tank car of the same future at the same price to 
Joseph J. Drowinski, a purchase of one tank car of such 
future at 8.95 cents per pound from Oliver M. Hibberd, and 
a sale of one tank car of the same future at the same price 
to Lawler J. Joyce. 


After the issuance of the decision and order as to Platt con- 
taining the finding above, respondents Hibberd and Shea filed 
separate petitions to the effect that they have been condemned 
without a hearing and requesting that the decision and order as 
to Platt be rescinded or altered to delete references to respond- 
ents Hibberd and Shea and that the complaint be dismissed as 
to them. The petitions claim that these respondents had no op- 
portunity to object to the entry of the finding of fact protested, 
that no hearing was held, that they have been irreparably 
injured, that the Secretary of Agriculture has prejudged the 
cases of respondents Hibberd and Shea by making the contested 
finding and that they have been deprived of due process of law. 


Complainant filed a reply to the petitions. 


The decision and order with respect to respondent Willard E. 
Platt is plainly labelled as such in the heading of the document. 
Too, the “Preliminary Statement” recites that no hearing had 
been held as to any of the respondents and that respondent Platt 
had submitted for filing a stipulation admitting the faets con- 
tained in the “Findings of Fact.” So that it is clear from the 
document that the findings are merely the recital of Platt’s ad- 
missions and that the document is a decision and order with 
respect only to respondent Platt. Of course Finding of Fact 4 
has no binding effect, or any effect, as to respondents Hibberd 
and Shea. The complainant will have to make the case against 
these respondents at the hearing upon the complaint as to them. 


Respondents Hibberd and Shea contend that the complainant’s 
recommendation that the stipulation of Platt be accepted was 
not served upon them and that they therefore had no opportun- 
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ity to object. Platt filed the stipulation! in the record on Jan- 
uary 25, 1965, and a copy of the stipulation containing the ad- 
mitted facts set out in the “Findings of Fact” was served upon 
counsel for each of the two petitioning respondents on January 
27, 1965, about eight days before the entry of the consent deci- 
sion and order. The filing of the stipulation was done, of course, 
to have an order issued which was based thereon. No objections 
were received from counsel for either respondent until the peti- 
tions were received February 19, 1965. Respondents also attack 
the decision with its stipulated findings of fact because Platt 
admitted, in connection with charges other than those involving 
respondents Hibberd and Shea, matters which he had previously 
denied in an affidavit filed in connection with an answer filed by 
respondent F & G Commodities. As we pointed out above, how- 
ever, the findings of fact apply only to respondent Platt and re- 
spondents Hibberd and Shea will have the opportunity to attack 
any evidence introduced against them in the hearing upon the 
charges as to these two respondents. We do not see, then, stand- 
ing on the part of Hibberd and Shea, to challenge the truthful- 
ness of the admissions of fact by Platt when such admissions 
were made and accepted only for the disposition of the case 
against Platt. 


Basically, respondents seem to think that there is something 
wrong or unlawful about the acceptance of an admission of facts 
from one of several co-respondents in an administrative proceed- 
ing for the sole purpose of disposing of the case against that 
co-respondent. We do not understand that to be the case. 


The petitions are dismissed except that to make it clear be- 
yond question that the Finding of Fact 4 applies only to respond- 
ent Platt, the references to respondents Shea and Hibberd pro- 
tested by these respondents are deleted and that the finding is 
amended to read as follows: 


“4. On December 18, 1962 respondent Willard E. Platt 
in his capacity as floor broker received from respondent 
F & G Commodities an order or orders to purchase and sell 


1§ 0.4(b) of the rules of practice (17 CFR § 0.4(b)) provides that at any time after 
the issuance of the complaint and prior to the hearing the Secretary may allow a respond- 
ent to consent to an order. “In so consenting, the respondent must submit, for filing in the 
record a stipulation or statement in which he admits at least those facts necessary to the 
Seretary’s jurisdiction and agrees that an order may be entered against him. Upon a record 
composed of the complaint and the stipulation or agreement consenting to the order, the Sec- 
retary may enter the order consented to by the respondent, which shall have the same force 
and effect as an order made after oral hearing.” 
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for the same account 19 tank cars of the May 1963 soybean 
oil future on the Chicago Board of Trade. Respondent Platt 
filled orders for 17 cars through arrangements with other 
floor traders. The remainder of the order or orders received 
by respondent Platt from respondent F & G Commodities 
was filled by respondent Platt by a purchase of one tank car 
of the May 1963 soybean oil future at 8.96 cents per pound 
from William E. Casselman, a sale of one tank car of the 
same future at the same price to Joseph J. Drowinski, a 
purchase of one tank car of such future at 8.95 cents per 
pound from Oliver M. Hibberd, and a sale of one tank car 
of the same future at the same price to Lawler J. Joyce.” 


Copies hereof shall be served upon complainant, respondents 
Hibberd, Shea and Platt and upon the contract markets. 


(No. 9674) 


In re HAROLD W. DARROH. P&S Docket No. 3395. Decided March 
1, 1965. 


Bonding Requirements—Cease and desist—Administrative 
Procedure Act—Willfulness—Default 


Respondent is ordered to cease and desist from operating as a livestock 
dealer without being bonded as required by the act and the regulations 
thereunder, but suspension of respondent as a registrant under the act 
not ordered as the notice requirements of the Administrative Procedure 
Act not met and a basis for a finding of willfulness not presented. 


Mr. Garrett N. Wyss for complainant. Mr. G. Osmond Hyde, Chief Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 27, 1965, to which respondent and complainant did 
not file exceptions, are adopted as the final decision and order 
in this proceeding. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed November 4, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
the respondent November 16, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to G. Osmond Hyde, Chief Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Harold W. Darroh, is an individual whose ad- 
dress is Box 833, Amite, Louisiana. Respondent is now and was 
at all times material herein engaged in business as a dealer with- 
in the meaning of the act and registered with the Secretary to 
buy and sell livestock in commerce for his own account. 


2. The stockyards operated by (1) the Amite Livestock Com- 
pany, Inc., in Amite, Louisiana, (2) the McClure-Burnett Com- 
mission Company in Atlanta, Georgia, and (3) Brown-Alsbrooks 
Stockyards, Inc., in Baton Rouge, Louisiana, hereinafter called 
the stockyards, were at all times material herein posted stock 
yards subject to the provisions of the act. 


3. Respondent’s livestock dealer bond was terminated May 23, 
1953. Notwithstanding such termination respondent resumed 
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operations as a dealer in commerce, buying and selling livestock 
at the stockyards without filing and maintaining a reasonable 
bond or its equivalent. 


PROPOSED CONCLUSIONS 


Inasmuch as respondent did not file an answer to the com- 
plaint, and, in effect, waived oral hearing, we are required to 
adopt as our proposed findings the material facts alleged in the 
moving paper. Sec. 202.9(c), rules of practice. Accordingly, in 
Finding of Fact 3 we found that respondent’s dealer bond was 
terminated May 23, 1953, and that he, without filing and main- 
taining the required bond, resumed operations as a dealer in 
commerce within the meaning of the act. The facts and circum- 
stances as to when and where respondent resumed operations 
have not been specifically pleaded. According to the moving 
paper, respondent resumed such operations at the stockyards 
sometime between May 23, 1953 and November 4, 1964 (the date 
the complaint was filed). No detail with respect to any trans- 
action that occurred at any one of the stockyards is set forth in 
the complaint. 


Respondent’s failure to file an answer, under the rules of prac- 
tice, constitutes an admission of the facts set forth in Finding 
of Fact 3. By reason of those facts respondent has violated sec- 
tion 312(a) of the act (7 U.S.C. 218(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Complainant has filed a document recommending the issuance 
of an order “(1) requiring respondent to cease and desist from 
engaging in business in commerce in any capacity for which 
bonding is required under the act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, .. ”; 
(2) suspending respondent as a registrant under the act until 
he complies fully with the bonding requirements; and (3) pro- 
viding for termination of the recommended suspension when he 
has fully complied with the bonding requirements. 


The Findings of Fact recited herein, and the conclusion we 
have drawn therefrom, without more, warrant the issuance of 
an order requiring respondent to cease and desist from the vio- 
lations of the act and the regulations set forth above. See e.g., 
W. O. Steen, 16 A.D. 125 (1957). 


In the area of suspension of licenses or registrations the Ad- 
ministrative Procedure Act (5 U.S.C. 1008(b)) imposes a stand- 
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ard of wilfulness, under certaii) circumstances. Section 9(b) of 
the Administrative Procedure Act provides, in pertinent part, 
as follows: 


“.... Except in the case of willfulness....no.... sus- 
pension ... . of any license shall be lawful unless, prior 
to the institution of agency proceedings therefor, facts or 
conduct which may warrant such action shall have been 
called to the attention of the licensee by the agency in writ- 
ing and the licensee shall have been accorded an opportun- 
ity to demonstrate or achieve compliance with all lawful 
requirements ... .” 


The moving paper does not recite that complainant adhered 
to the notice requirements of the Administrative Procedure Act. 
Absent such a showing, a finding of willfulness is a condition 
precedent to the consideration of the violations set forth above 
as a basis for suspending respondent as a registrant under the 
act. Complainant has alleged respondent, by reason of the facts 
found here, has willfully violated the act and the regulations. 
This is not an allegation of a material fact, which we would be 
required to adopt, but, rather, is a legal conclusion. 


The world “willful” has many judicial interpretations, with 
its meaning varying according to the particular circumstances 
involved. When used in describing acts not wrong per se, “‘will- 
ful’? denotes that which is “intentional, knowing or voluntary, 
as distinguished from accidental” and is employed to character- 
ize “conduct marked by careless disregard for whether or not 
one has the right to so act.” United States v. Illinois Central Rail- 
way Company, 303 U.S. 239, 243 (1938). 


More recently in a proceeding involving suspension of trading 
privileges on contract markets pursuant to the Commodity Ex- 
change Act, it was said: “We think it clear that if a person 1) 
intentionally does an act which is prohibited — irrespective of 
evil motive or reliance on erroneous advice, or 2) acts with care- 
less disregard of statutory requirements the violation is will- 
ful.” Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961) ; see, 
also, Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 


1960). 
We have no facts before us revealing the details of the oper- 


tions of the respondent that are challenged here, other than the 
fact that he did not file the surety bond required by the act and 
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the regulations when he resumed operations on an undisclosed 
date sometime within the nearly eleven year period set forth 
above, nor has he done so since. This is not sufficient, by it- 
self, to establish willfulness. Cf. Harrisburg Daily Market, Inc., 
20 A.D. 955, 975 (1961), affirmed D.C. Cir. October 4, 1962. 


PROPOSED ORDER 


Respondent shall cease and desist from operating as a live- 
stock dealer in commerce within the meaning of the act without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations thereunder. 


This order shall becom eeffective on the 10th day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
on the parties. 


(No. 9675) 


PELLA SALES COMPANY v. BANKS HOG YARD (HAROLD AND GER- 
ALD BANKS). P&S Docket No. 3344. Decided March 1, 1965. 


Purchase price—Failure to pay—Liability of individual partner 


Respondent partner liable for purchase price of livestock purchased for own 
account. Complaint dismissed as to other respondents. 


Complainant pro se. Respondents Gerald Banks and Banks Hog Yard pro 
se. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 20, 1964, 
complainant seeks reparation alleging that Harold Banks, on 
April 16, 1964, purchased 31 head of cattle at the Pella Sales 
Company for a total price of $2,340.25; and that complainant 
has not received payment for the animals. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent Gerald 
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Banks on June 12, 1964, and upon respondent Harold Banks on 
August 17, 1964. A copy of the investigative report was served 
upon complainant on June 12, 1964. 


At the time of service of the complaint upon the respondents, 
they were notified in writing that answers thereto would have 
to be filed within 20 days after such service, and that sections 
202.39 through 202.58 of the rules of practice are applicable to 
reparation proceedings (9 CFR 202.39—202.58). Respondents 
were also advised that a failure by a respondent to file an an- 
swer constitutes a waiver of oral hearing by such respondent 
and is deemed an admission of the facts alleged in the complaint. 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, respondent Harold Banks has not filed an an- 
swer. Respondent Gerald Banks filed an answer individually and 
on behalf of the Banks Hog Yard alleging that the “complaint 
does not allege any cause of action as against Gerald Banks or 
the Banks Hog Yard.” A copy of such answer was served upon 
Harold Banks at the time the complaint was served upon said 
respondent. None of the parties requested an oral hearing and 
the proceeding was handled under the shortened procedure pro- 
vided for in section 202.53 of the rules of practice (9 CFR 


202.53). 


FINDINGS OF FACT 


1. Complainant, Wayne VanWyk, an individual doing busi- 
ness as Pella Sales Company, Pella, Iowa, was at all times mate- 
rial herein registered under the Act with the Secretary of Agri- 
culture as a market agency. 


2. Respondents, Harold and Gerald Banks, at all times mate- 
rial herein, were partners engaged in the business of a dealer 
trading under the name Banks Hog Yard and were registered 
under the Act with the Secretary of Agriculture so to operate. 
During such times, Harold and Gerald Banks, as partners trad- 
ing under the name Centerville Sales Company, were also reg- 
istered under the Act with the Secretary of Agriculture as a 
market agency. 


3. On April 16, 1964, at the Pella Sales Company stockyard, 
Pella, Iowa, a posted stockyard subject to the provisions of the 
Act, respondent Harold Banks purchased for his separate ac- 
count, from complainant, a total of 31 head of cattle for the price 
of $2,340.25. 
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4. Complainant has not been paid any amount in connection 
with the sale of the 31 head to Harold Banks. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice (9 CFR 202.41(c) ), the failure of 
respondent Harold Banks to file an answer constituted a waiver 
of oral hearing and is deemed an admission of the facts alleged 
in the complaint. Accordingly, said respondent admitted that he 
failed to pay complainant for the 31 head of cattle purchased 
on April 16, 1964, at the Pella Sales Company stockyard. A fail- 
ure to pay for livestock purchased in commerce at a posted stock- 
yard constitutes an unjust practice in violation of the Act on the 
basis of which reparation may be awarded. Grenada Livestock 
Exchange v. Schoneweis, 21 A.D. 1105 (1962). Respondent Har- 
old Banks should therefore be ordered to pay reparation to com- 
plainant in the amount of the purchase price of the 31 head. 


The animals were picked up at the Pella Sales Company stock- 
yard by a trucker employed by Gerald Banks and were trans- 
ferred to the Centerville Sales Company stockyard where they 
were sold. The Centerville Sales Company paid Harold Banks 
for the cattle. 


The complaint does not allege and there is no evidence in the 
record, that Harold Banks purported to make the purchase for 
the account of the Banks Hog Yard. The record shows that prior 
to the filing of the complaint, complainant contacted Harold 
Banks and attempted to obtain payment from said respondent. 
It does not appear that complainant contacted the Banks Hog 
Yard or Gerald Banks. There is no indication that in making 
the sale, complainant relied on the credit of either Gerald Banks 
or the Banks Hog Yard. On the basis of all of the foregoing it 
is concluded that the complaint should be dismissed as to Gerald 
Banks and the Banks Hog Yard. 


ORDER 
Within 30 days from the date of this order, respondent Har- 
old Banks shall pay to complainant as reparation the sum of $2,- 
340.25, with interest thereon at the rate of 5% per annum from 
May 1, 1964, until paid. The complaint is hereby dismissed as to 
respondents Gerald Banks and the Banks Hog Yard. 


Copies hereof shall be served upon the parties. 
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(No. 9676) 


In re SoUTH KENTWOOD STOCKYARDS, INC. P&S Docket No. 
8427. Decided March 2, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 


issued thereunder. 


Mr. Raymond W. Fullerton for complainant. Mr. C. T. ‘Tad’ Sanders, Kan- 
sas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on December 3, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent en- 
gaged in the business of a market agency without filing and main- 
taining a reasonable bond or its equivalent as required by the 
act and the regulations promulgated thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations, after the 
bond which covered such business was terminated. 


On January 21, 1965, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hear- 
ing Examiner, and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the alle- 


gations set forth in the compla‘nt. 


Complainant has filed a recommendation which states that 
subsequent to the issuance of the complaint, respondent obtained 
and filed reasonable bonds to cover its dealer and market agency 
operations; therefore, the respondent is now in compliance with 
the bonding requirements of the act and regulations. Accord- 
ingly, complainant has recommended that the order consented 


to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, a corporation whose address is P.O. Box 26, 
Kentwood, Louisiana, is now, and was at all times mentioned 
herein, registered with the Secretary of Agriculture as a mar- 
ket agency to buy and sell livestock in commerce on a commis- 
sion basis and as a dealer to buy and sell livestock in commerce 
for its own account. 


2. The South Kentwood Stockyard, Inc., stockyard, Kentwood, 
Louisiana, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject 
to the provisions of the act. 


3. The surety bond which covered respondent’s market agency 
operations was terminated on September 15, 1964. Respondent, 
on or about September 11, 1964, was notified in writing of such 
termination date and was informed that it would have to fur- 
nish a new bond if it continued to operate as an auction market 
under the provisions of the act after September 15, 1964. 


4. Notwithstanding the notice described in Finding of Fact 
3 herein, respondent continued to engage in the business of a 
market agency, selling livestock at the stockyard on a commis- 
sion basis, after September 15, 1964, without filing and maintain- 
ing a reasonable bond or its equivalent as required by the act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any activ- 
ity for which bonding is required under the act and the regula- 
tions without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9677) 


In re JOE T. FORTENBERRY, d/b/a TRINITY COUNTY LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 3375. Decided March 
3, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regula- 
tions issued thereunder. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed September 30, 1964, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent violated the bonding provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On February 15, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Trinity County Livestock Commission Company stockyard, 
Groveton, Texas, hereinafter called the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


2. Respondent, an individual doing business as Trinity County 
Livestock Commission Company, whose address is Groveton, 
Texas, is registered with the Secretary of Agriculture as a mar- 
ket agency under the Act and at all times mentioned herein was 
so registered. 
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3. Respondent’s surety bond was terminated on March 15, 
1964. The Area Supervisor of the Packers and Stockyards Divi- 
sion, United States Department of Agriculture, for the Area 
that includes the State of Texas, by a letter dated January 30, 
1964, and received by the respondent on February 3, 1964, noti- 
fied the respondent of his bond termination date and informed 
him that he would have to furnish the required bond if he con- 
tinued to engage in business as a market agency in commerce 
under the Act after such termination date. Notwithstanding 
said notice, respondent continued to engage in the business of 
a market agency, buying and selling livestock at the stockyard, 
without filing and maintaining a reasonable bond or its equiv- 
alent, as required by the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated sections 307 and 
312 of the Act (7 U.S.C. 208, 213) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and regulations 
issued thereunder. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9678) 


In re FRANKLIN LIVESTOCK AUCTION, INC. P&S Docket No. 3432. 
Decided March 3, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business with- 
out being bonded as required by the act and the regulations issued 
thereunder. 








Le, 





———ra 





FRANKLIN LIVESTOCK AUCTION 263 
Cite as 24 A.D. 262 


Mr. Donald E. Graham for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 7, 1964, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et. seq.), hereinafter referred to 
as the regulations. 


Respondent filed an answer on December 28, 1964. On Jan- 
uary 28, 1965, respondent filed an amended answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
cease and desist provisions of the order consented to by respond- 
ent be issued, but that respondent not be suspended as a regis- 
trant under the Act as respondent is now in compliance with 
the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. The Franklin Livestock Auction, Inc. stockyard, Winnsboro, 
Louisiana, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject 
to the provisions of the Act. 


2. Respondent, Franklin Livestock Auction, Inc., a corpora- 
tion, whose business address is 2612 West Street, P.O. Box 270, 
Winnsboro, Louisiana, is now, and was at all times material 
herein, engaged in the business of a market agency, buying and 
selling livestock in commerce on a commission basis, and of a 
dealer, buying and selling livestock in commerce for its own 
account. 
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8. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
and as a dealer under the Act. 


4. The surety bonds which respondent maintained to secure 
performance of its market agency and dealer obligations under 
the Act were terminated on October 2, 1964. The Area Super- 
visor of the Packers and Stockyards Division, United States 
Department of Agriculture, for the Area that includes the State 
of Louisiana, by a letter dated September 8, 1964, and received 
by the respondent on September 9, 1964, notified respondent of 
the termination date of its bonds and informed respondent that 
it would have to furnish the required bonds if it continued to 
operate as a registrant under the Act after October 2, 1964. 
Notwithstanding said notice, respondent continued to engage in 
the business of a market agency, buying and selling livestock 
at the stockyard on a commission basis, and of a dealer, buying 
and selling livestock at the stockyard for its own account, with- 
out filing and maintaining reasonable bonds or their equivalents 
as required by the Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 hereof, 
it is concluded that respondent has wilfully violated sections 
307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 
The complainant has recommended that the cease and desist 
order consented to by respondent be issued. The order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in any activ- 
ity for which bonding is required under the Act without filing 
and maintaining reasonable bonds or their equivalents as re- 
quired by the Act and regulations issued thereunder. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 9679) 


In re CLYDE PRESS. P&S Docket No. 3448. Decided March 3, 
1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant until 
he fully complies with the bonding requirements of the act and the 
regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 11, 1965, by the Director, Packers and 
Stockyards Division, then Agricultural Marketing Service, now 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations promulgated thereunder by the Secretary of Agri- 
culture (9 CFR 201.1 et seqg.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on February 15, 1965, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Blue Ridge, 
Texas, is now and was at all times material herein engaged in 
the business of a dealer, buying and selling in commerce live- 
stock on his own account and is now and was at all times mate- 
rial herein so registered with the Secretary of Agriculture. 
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2. The Greenville Livestock Commission Company stockyard, 
Greenville, Texas, and the Bonham Livestock Commission Com- 
pany stockyard, Bonham, Texas, hereinafter called the stock- 
yards, were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was ter- 
minated on October 8, 1964. Respondent, by letters dated Nov- 
ember 2, 1964, and November 25, 1964, was informed that he 
would have to furnish a new bond if he continued to engage in 
dealer operations in commerce. Notwithstanding such notices, 
respondent continued to engage in the business of buying and 
selling livestock on his own account at the stockyards, without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as the complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements of the Act and 
the regulations. When respondent has complied fully with the 
bonding requirements of the Act and the regulations, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 9680) 


In re W. E. KNIGHT, d/b/a ALDERSON LIVESTOCK MARKET. P&S 
Docket No. 3400. Decided March 4, 1965. 


Market agency—Dealer registration and bond—Shippers’ proceeds— 
Accounts of sale—Rate schedule—Gratuities—Records—Suspension 
of Registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in any activ- 
ity under the act without the required registration and bond, (2) mis- 
using shippers’ proceeds, (3) issuing untrue or incomplete accounts of 
sale, buyer’s invoices and scale tickets, (4) failing to follow rate sched- 
ule and (5) giving or offering gifts or gratuities to dealers, is ordered 
to keep records that fully disclose all transactions involved in his busi- 
ness under the act and to establish a separate account for shippers’ 
proceeds and is suspended as a registrant for a period of 7 days. 


Mr. Raymond W. Fullerton for complainant. Honeyman & Lutins, Roanoke, 
Va., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 6, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated certain provisions of the Act and the regulations promul- 
gated thereunder (9 CFR 201.1 et seq.), hereinafter referred to 


as the regulations. 


On February 24, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hear- 
ing Examiner, and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the alle- 
gations set forth in the complaint. Complainant has recommed- 
ed that the order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. The Alderson Livestock Market stockyard, Alderson, West 
Virginia, hereinafter referred to as the stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject 
to the provisions of the Act. 

2. Respondent is an individual whose address is 239 Holt Lane, 
Lewisburg, West Virginia. Respondent, d/b/a Alderson Live- 
stock Market, Alderson, West Virginia, is now, and was at all 
times mentioned herein, registered with the Secretary of Agri- 
culture to engage in the business of a market agency selling 
livestock on a commission basis. 


3. Respondent, during the period from March 28, 1963, through 
April 30, 1964, engaged in the business of buying and selling 
livestock in commerce as a dealer as defined in the Act without 
being registered with the Secretary of Agriculture so to oper- 
ate, and without filing and maintaining a reasonable bond or its 
equivalent with the Secretary of Agriculture to cover such deal- 
er operations. 

4. Respondent, during the period from January 1, 1964, 
through April 30, 1964, used funds received as proceeds from 
the sale of livestock consigned to him for sale at the stockyard 
on a commission basis for purposes of his own and for purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and the payment of the 
portions thereof due the owners or consignors. As of April 30, 
1964, respondent had a shortage in shippers’ proceeds of approx- 
imately $5,400.00. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below, purchased livestock consigned to 
him for sale on a commission basis for his own account, and in 
connection therewith, issued accounts of sale to the consignors 
of the livestock which failed to show the full, true and correct 
name of the purchaser of the livestock, copies of which accounts 
of sale became a part of respondent’s records. 


Head of Consignor Name of Purchaser 
Date of Livestock of Purchase Designated on 
Purchase Purchased Livestock Price Account of Sale 
1963 
August 15 1 Tressie McComas $ 98.40 Empire 
October 8 3 Mrs. Pina Fleshman 277.40 Redigo 
November 21 2 Grover C. Shorter 176.06 Redigo 
November 21 1 Dewey Harrmond 125.90 Redigo 












—- 


W. E. KNIGHT 269 
Cite as 24 A.D. 267 


6. (a) Respondent, at the stockyard, on or about the dates 
and in the transactions listed below, purchased livestock in com- 
merce, and in connection therewith, issued buyer’s invoices which 
showed false, fictitious or assumed names as the names of the 
buyers of the livestock, copies of which buyer’s invoices became 
a part of respondent’s records. 


Head of 
Date of Livestock Purchase Name of Purchaser Designated 
Purchase Purchased Price on Buyer’s Invoice 
1963 
July 25 4 $ 277.00 Empire Cattle Co. 
August 1 16 1,280.00 Empire 
August 8 2 150.30 Empire Cattle Co. #2 
August 15 1 98.40 Empire 
August 22 24 2,052.00 Empire 
August 22 3 164.00 Empire 
September 19 2 150.50 Empire Cattle Co. 
September 26 7 657.20 Redigo 
October 3 6 591.75 Redigo 
October 8 15 1,472.42 Redigo 
November 5 9 1,039.26 Redigo 
November 5 13 1,252.60 Redigo 
November 21 5 470.92 Redigo 


(b) Respondent, at the stockyard, on or about the dates and 
in the transactions listed below, sold livestock in commerce, and 
in connection therewith, issued accounts of sale which showed 
a false, fictitious or assumed name as the name of the seller of 
the livestock, copies of which accounts of sale became a part of 


respondent’s records. 


Head of 
Date of Livestock Name of Seller Designated 
Sale Sold Sale Price on Account of Sale 
1963 
July 25 2 $ 187.50 Empire Cattle Co. 
October 8 4 337.32 Empire Cattle Co. 
October 8 13 $1,116.33 Empire Cattle Co. 
October 17 6 347.50 Empire Cattle Co. 


(c) Respondent, at the stockyard, on or about the dates and 
in the transactions listed below, and at divers other times during 
the period from March 28, 1963, through April 30, 1964, will- 
fully made, or caused to be made, false or fraudulent scale tick- 
ets, in that during such period respondent made, or caused to 
be made, scale tickets which did not show the true and correct 
name of the owner or consignor of livestock received at the 
stockyard, copies of which scale tickets became a part of re- 


spondent’s records. 
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Date of Head of Live- Name of Name of Owner Desig- 
Consignment stock Consigned Owner nated on Scale Ticket 
1963 
September 22 11 W. E. Knight E. L. Holmes 
September 24 19 W. E. Knight D. A. Griffith 
September 24 6 W. E. Knight L. M. Owens 
September 24 7 W. E. Knight W. A. Owens 
September 24 3 W. E. Knight Paul Bragg 
September 24 4 W. E. Knight M. E. Ervin 
September 24 24 W. E. Knight Granville McClung 
October 8 13 W. E. Knight John McVey 
& N. B. Hanna 
October 8 13 W. E. Knight J. T. Hanger 
& N. B. Hanna 
October 8 17 W. E. Knight J. I. Nolen 
October 8 11 W. E. Knight Cc. B. Gwinn 
October 17 6 W. E. Knight Cozart 
October a7 8 W. E. Knight J. W. Cox 


7. Respondent, on or about the dates and in the transactions 
listed below, in connection with the sale of livestock consigned 
for sale on a commission basis at the stockyard, failed to assess 
the proper and lawful selling commissions as prescribed by the 
tariff then on file with the Secretary of Agriculture and in effect at 
the time of such transactions, in that respondent failed to assess 
any selling commission in connection with such transactions 


Head of 
Date of Livestock Owner of 
Sale Sold Purchase Price Livestock 
1963 
September 5 3 $ 109.80 Grady King 
September 19 2 150.50 N. B. Hanna 
October 8 13 1,074.90 W. E. Knight 
& N. B. Hanna 
October 8 18 1,287.23 W. E. Knight 
& N. B. Hanna 
1964 
January 2 5 $ 568.33 K-Bar Ranch 
January 2 1 140.00 N. B. Hanna 
January 2 2 290.66 N. B. Hanna 
March 19 6 194.81 K-Bar Ranch 
April 16 15 943.54 K-Bar Ranch 
April 16 12 820.91 K-Bar Ranch 


8. Respondent, at the stockyard, on or about October 10, 1963, 
gave Sidney Hyatt and Louis Hyatt, d/b/a Babe Louis, who are 
now and were at all times mentioned herein, registered with the 
Secretary of Agriculture to engage in the business of dealers 
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buying and selling livestock in commerce for their own account, 
and who during the period from March 28, 1963, through Octo- 
ber 10, 1963, regularly purchased livestock at the stockyard, a 
check drawn on the stockyard’s account with the First National 
Bank, Alderson, West Virginia, in the amount of $50.00, as a 
gift or gratuity; and in connection therewith, labeled said check 
“1 p. pigeons,” thereby inferring that said check was given in 
payment of the purchase of 1 pair of pigeons, whereas in truth 
and in fact said check was given as a gift or gratuity. The check 
became part of respondent’s records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8 herein, respondent has willfully violated sections 303, 305, 306, 
307, 312 and 401 of the Act (7 U.S.C. 203, 206, 207, 208, 213 
and 221); sections 201.10, 201.13, 201.29, 201.30, 201.39, 201.40, 
201.41, 201.42(a), 201.438, 201.47, 201.49 and 201.60 of the reg- 
ulations (9 CFR 201.10, 201.13, 201.29, 201.30, 201.39, 201.40, 
201.41, 201.42(a), 201.48, 201.47, 201.49 and 201.60); and sec- 
tion 10 of an Act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter Act (7 U.S.C. 222). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Engaging in any activity for which registration and bond- 
ing are required under the Act and the regulations without be- 
ing registered with the Secretary of Agriculture so to operate 
and without filing and maintaining a reasonable bond or its 
equivalent as required by the Act and the regulations; 


(2) Using funds received as proceeds from the sale of live- 
stock handled on a commission basis for the purpose of extend- 
ing credit to buyers of livestock or for any other purposes than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers; 
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(3) Issuing, or causing to be issued, (a) accounts of sale for 
livestock sold in commerce which show false, fictitious or as- 
sumed names as the names of the sellers of the livestock, (b) 
buyer’s invoices for livestock purchased in commerce which show 
false, fictitious or assumed names as the names of the buyers of 
the livestock, (c) accounts of sale to consignors of livestock 
which fail to show the full, true, and correct names of the pur- 
chasers of the livestock, (d) scale tickets which fail to show the 
true and correct names of the owners or consignors of livestock; 


(4) Failing to assess consignors of livestock the rates and 
charges for stockyard services set forth in the tariff on file with 
the Secretary of Agriculture and in effect at the time such serv- 
ices are furnished, or charging, demanding or collecting a greater 
or less or different compensation for stockyard services fur- 
nished by him at a posted stockyard than the rates and charges 
specified in the schedule of rates and charges on file with the 
Secretary of Agriculture and in effect at the time such rates 
and charges are collected or assessed; and 


(5) Giving, or offering to give, any gift or gratuity to any 
person engaged in the business of a dealer as defined in the 
Act who transacts business with or is in competition with re- 
spondent. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank ac- 
count designated as “Custodial Account For Shippers’ Proceeds,” 
or by similar identifying designation, and shall not withdraw 
funds therefrom for any purposes except those for which ship- 
pers’ proceeds may properly be used as set forth in section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on March 22, 1965. 
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(No. 9681) 


In re NEPHI PROCESSING PLANT, INC. P&S Docket No. 3434. 
Decided March 5, 1965. 


Poultry—False accountings—Cease and desist—Consent 


In connection with the acquisition of live poultry in commerce respondent 
is ordered to cease and desist from issuing any false, incomplete or 
unsupported statement, invoice or accounting to any producer, owner, 
shipper or seller of such poultry. 


Mr. Robert R. Kimmel for complainant. Respondent pro se. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint and 
notice of hearing filed on December 14, 1964, by the Director, 
Packers and Stockyards Division, Consumer and Marketing 
Service (formerly the Agricultural Marketing Service), United 
States Department of Agriculture. The complaint charges that 
respondent, a live poultry dealer, violated the Act in connection 
with certain accountings issued to two poultry producers and 
covering more than 160,000 turkeys processed by respondent dur- 
ing the latter part of 1963. 


Respondent filed its answer on February 1, 1965, in which it 
generally denied the allegations of the complaint and notice of 
hearing and requested an oral hearing. On February 17, 1965, 
an oral hearing was convened in Salt Lake City, Utah, before 
John J. Curry, Hearing Examiner. Complainant was repre- 
sented at the hearing by Robert R. Kimmel, Office of the Gen- 
eral Counsel, United States Department of Agriculture. Respond- 
ent was represented by its president, Milton T. Harmon. At the 
opening of the hearing counsel for complainant read into the 
record a stipulation under which respondent (1) admits the jur- 
isdictional allegations of the complaint and notice of hearing, 
(2) neither admits nor denies the remaining allegations of the 
complaint and notice of hearing, (3) waives oral hearing and 
the Examiner’s report, and (4) consents to the issuance of a 
specified order containing findings of fact and conclusions based 
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upon the allegations set forth in the complaint and notice of 
hearing. Complainant recommends that the order consented to 
by respondent be entered. 


FINDINGS OF FACT 


1. Nephi Processing Plant, Inc., hereinafter referred to as 
the respondent, is a corporation organized and existing under 
the laws of the State of Utah, with its office and place of busi- 
ness located at Nephi, Utah. 


2. Respondent is now, and was at all times material herein, a 
live poultry dealer within the meaning and subject to the pro- 
visions of the Act. 


3. Respondent is now, and was at all times material herein, 
engaged in the business of buying live poultry in commerce for 
purposes of slaughter and of processing, selling, and shipping 
poultry and poultry products in commerce. 


4. Respondent, in August, 1963, agreed to purchase and 
slaughter the entire crop of 1963 turkeys individually produced 
by Wendell P. Hansen and Elmo G. Murdock, American Fork, 
Utah. Pursuant to such agreement and subsequent related agree- 
ments, respondent, during the period from September 23, 1963 
through December 27, 1963, received, processed, and sold 99,332 
turkeys produced by Wendell P. Hansen and 62,462 turkeys pro- 
duced by Elmo G. Murdock. In February, 1964, respondent is- 
sued separate accountings to Wendell P. Hansen and Elmo G. 
Murdock captioned “Statement of Turkey Account with Nephi 
Processing Plant for 1963.” Upon the basis of said accountings 
respondent claims that Wendell P. Hansen and Elmo G. Murdock 
owe respondent $11,523.22 and $19,504.12, respectively. Said 
accountings, however, contain entries which are false and in- 
correct, set forth deductions which are not justified under the 
terms of the sales and processing agreements between respond- 
ent and Wendell P. Hansen and Elmo G. Murdock, and contain 
entries which are not supported by respondent’s records, as fol- 
lows: 


(a) Respondent represented that the live weights of the Wen- 
dell P. Hansen and Elmo G. Murdock turkeys were 2,669,460 and 
1,569,540 pounds, respectively, when in fact the true weights of 
said turkeys, according to the records kept by respondent, were 
2,672,910 and 1,588,670 pounds, respectively. 
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(b) Respondent represented that the weights of the Wendell 
P. Hansen and Elmo G. Murdock turkeys which were dead on 
arrival at respondent’s plant were 5,872 and 1,584 pounds, re- 
spectively, when in fact the true weights of said turkeys, ac- 
cording to the records kept by respondent, were 4,281 and 1,278 
pounds, respectively. 


(c) Respondent reduced the liveweights of the Wendell P. 
Hansen and Elmo G. Murdock turkeys by 17,679 and 9,310 
pounds, respectively, for “Feed Adjustment,” when in fact (1) 
respondent was not entitled to any such adjustment under the 
terms of its agreements with Wendell P. Hansen and Elmo G. 
Murdock, and (2) the amounts of said adjustments are arbi- 
trary, not related to any reasonable standard, and not based upon 
any records kept by respondent; 


(d) Respondent reduced the live weight of the Wendell P. 
Hansen turkeys by 24,536 pounds for “Condemnation,” when in 
fact the true weight of the Hansen turkeys condemned, accord- 
ing to the records kept by respondent, was 24,296 pounds; 


(e) Respondent’s accounting to Wendell P. Hansen and Elmo 
G. Murdock is based upon a live price of 20¢ per pound for tom 
turkeys and 22¢ per pound for hen turkeys, when in fact re- 
spondent had agreed to pay Wendell P. Hansen and Elmo G. 
Murdock 204¢ and 224¢ per pound for tom and hen turkeys, re- 
spectively, delivered through October 16, 1963, and 21¢ and 23¢ 
per pound for tom and hen turkeys, respectively, delivered after 
October 16, 1963; 


(f) Respondent deducted 4¢ per pound for “Handling Con- 
demned Birds,’”’ when in fact respondent was not entitled to any 
such deduction under the terms of its agreement with Wendell 
P. Hansen and Elmo G. Murdock; 


(gz) Respondent deducted 6¢ per 100 pounds for “Utah Tur- 
key Federation Dues” upon the basis of the live weights of the 
Wendell P. Hansen and Elmo G. Murdock turkeys, when in fact 
such assessment should have been based upon the dressed weights 
of said turkeys; 


(h) Respondent made deductions for “Grade Adjustment” 
and “Yield Adjustment” despite the fact that the Wendell P. 
Hansen and Elmo G. Murdock turkeys were purchased by re- 
spondent on a live weight basis and respondent was not entitled 
to any such adjustment under the terms of its agreement with 
Wendell P. Hansen and Elmo G. Murdock; 
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(i) Respondent computed the dollar value of the Wendell P. 
Hansen and Elmo G. Murdock turkeys upon the basis of a live 
price of 20¢ per pound. In adjusting such dollar value to ac- 
count for the 2¢ per pound price differential between tom and 
hen turkeys, respondent computed such differential upon the 
basis of the dressed weights of the hen turkeys rather than 
upon the basis of the live weights of said turkeys. 


(j) Respondent, in December, 1963, purchased from the Guss 
Milling Company, Inc., American Fork, Utah, accounts receiv- 
able covering purchases of turkey feed by Wendell P. Hansen 
and Elmo G. Murdock. Respondent included the amount of said 
receivables in its accounting to said individuals, but failed to 
credit said receivables with, or otherwise account for, certain 
feed rebates or discounts which it knew were due Wendell P. 
Hansen and Elmo G. Murdock from Guss Milling Company, Inc., 
in the amounts of $35,434.24 and $22,268.33, respectively. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 hereof, 
respondent has violated sections 202(a) and 202(b) of the Act 
(7 U.S.C. 192(a), 192(b)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Nephi Processing Plant, Inc., a corporation, its 
officers, directors, agents, and employees, in or in connection with 
the purchase or acquisition of live poultry in commerce, shall 
cease and desist from issuing to any producer, owner, shipper, 
or seller of live poultry, any statement, invoice, or accounting 
which (1) contains any false or incorrect information, (2) is 
not based upon or supported by accounts, records, or memoranda 
kept by respondent to fully and correctly disclose all transac- 
tions covered by such statement, invoice, or accounting, (3) sets 
forth deductions or charges which are not justified under the 
terms governing any transaction, or (4) in any other respect 
fails to fully and correctly disclose and account for all charges, 
credits, adjustments, allowances, weights, prices, deductions, 
advances, or other information relevant to the transaction cov- 
ered by the statement, invoice, or accounting. 
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This order shall become effective on the first day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 9682) 


In re D. F. CASH. P&S Docket No. 3357. Decided March 10, 1965. 


Failure to pay when due—Checks—Records—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when 
due for livestock purchased and (2) issuing insufficint funds checks in 
payment of such livestock, is ordered to keep records that fully dis- 
close all transactions in his business under the act and is suspended as 
a registrant for a period of 30 days. 


Mr. Ronald D. Cipolla for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 28, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. On October 15, 1964, an amend- 
ed complaint was filed by said Director, charging that respond- 
ent violated the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations, 
in various respects. 


On February 10, 1965, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the amended 
complaint, neither admits nor denies the remaining allegations 
set forth in the amended complaint, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the amended complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, an individual whose address is RFD #2, Staun- 
ton, Virginia, is now, and was at all times material herein, a 
dealer within the meaning of the act, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
his own account. 


2. The Albermarle Livestock Market, Inc., Charlottesville, 
Virginia, the Christiansburg Livestock Market, Inc., Christians- 
burg, Virginia, the Roanoke-Hollins Stock Yard, Hollins, Vir- 
ginia, the Roanoke Livestock Market, Inc., Roanoke, Virginia, 
and the Staunton Union Stock Yards, Inc., Staunton, Virginia, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the act. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his 
own account at the stockyards, and at the time of purchase or 
subsequent thereto, issued checks in purported payment of the 
purchase price thereof, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient 
funds. 


Purchased Amount of 
Date No. of Head From Purchases 
1963 
May 25 36 Albermarle Livestock $4,593.30 
Market, Inc. 
1964 
April 10 45 Staunton Union Stock $3,898.58 
Yards, Inc. 
June 13 85 Albermarle Livestock 6,343.67 
Market, Inc. 
July 8 76 Roanoke Livestock 8,559.59 
Market, Inc. 
July 15 39 Roanoke Livestock 3,685.81 
Market, Inc. 
July 17 50 Staunton Union Stock 5,715.70 
Yards, Ine. 
July 22 21 Roanoke Livestock 2,494.20 
Market, Inc. 
July 24 9 Staunton Union Stock 1,139.72 
Yards, Inc. 
July 27 35 Roanoke-Hollins 4,843.99 


Stock Yard 
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Purchased Amount of 
Date No. of Head From Purchases 
1964 
July 29 34 Roanoke Livestock 4,988.53 
Market, Inc. 
July 30 116 Christiansburg Livestock 2,872.31 
Market, Inc. 
July 31 5 Staunton Union Stock 372.96 
Yards, Ine. 
August 7 17 Staunton Union Stock 1,393.42 
Yards, Inc. 
August 12 18 Roanoke Livestock 2,222.66 
Market, Inc. 
August 19 35 Roanoke Livestock 2,303.13 
Market, Inc. 


4. Respondent failed to pay, when due, the full amount of the 
purchase price of the livestock referred to in Finding of Fact 


38 above. 


5. Respondent, during the period from on or about January 
1, 1963, through on or about July 8, 1964, in connection with 
his dealer operations under the act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, (b) a cash receipts 
and disbursements journal, (c) monthly bank reconciliations, 
(d) buyers’ invoices for all livestock purchases, and (e) a rec- 
ord of the number, weight, and price of livestock bought, sold 
or otherwise disposed of each business day. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the act (7 


U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 


201.43 (b) ). 
By reason of the facts set forth in Finding of Fact 5 herein, 


respondent has wilfully violated section 401 of the act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay 
when due the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among others: (a) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth, (b) a cash receipts and disbursements 
journal, (c) monthly bank reconciliations, (d) buyers’ invoices 
for all livestock purchases, and (e) a record of the number, 
weight, and price of livestock bought, sold, or otherwise dis- 
posed of each business day. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9683) 


In re BERT H. HALLMAN. P&S Docket No. 3451. Decided March 
12, 1965. 


Failure to pay when due—Checks—Records—lInsolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment thereof, is ordered to keep records that fully disclose all trans- 
actions in his business and is suspended as a registrant for a period 
of 30 days and thereafter until he is no longer insolvent. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 11, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet the 
requirements of the act (7 U.S.C. 204), and that respondent vio- 
lated certain provisions of the act and the regulations promul- 
gated thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 

On February 24, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the 
complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allega- 
tions set forth in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Route #1, 
Neeses, South Carolina. Respondent is now, and was at all times 
mentioned herein, registered with the Secretary of Agriculture 
to engage in the business of a dealer buying and selling live- 
stock in commerce for his own account. 

2. Burke County Stockyard, Waynesboro, Georgia, Orange- 
burg Stock Yards, Inc., Orangeburg, South Carolina, Parker’s 
Stock Yard, Statesboro, Georgia, and Springfield Stock Yard, 
Springfield, South Carolina. are now, and were at all times men- 
tioned herein, posted stockyards subject to the provisions of 
the act. 

3. Respondent’s current liabilities exceed his current assets. 
As of October 22, 1964, respondent’s current liabilities exceed- 
ed his current assets by approximately $36,700.00. 

4, Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from 
June 4, 1964, through October 22, 1964, purchased livestock in 
commerce for his own account and failed to pay, when due, the 
purchase price of such livestock. As of the date of the issuance 
of the complaint, respondent had failed to pay said purchase 
price. 
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Head of 

Date of Name and Address Livestock Purchase 

Purchase of Seller Purchased Price 
1964 

July 9 Burke County Stockyard, Waynesboro, Ga. 206 $9,374.86 
July 16 Burke County Stockyard, Waynesboro, Ga. 2 170.00 
July 16 Burke County Stockyard, Waynesboro, Ga. 151 5,226.87 
July 23 Burke County Stockyard, Waynesboro, Ga. 139 5,322.65 
July 29 Parker’s Stock Yard, Statesboro, Ga. 104 8,717.82 
August 1 Parker’s Stock Yard, Statesboro, Ga. 98 3,334.82 


5. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from 
June 4, 1964, through October 22, 1964, purchased livestock in 
commerce for his own account and, in connection therewith, is- 
sued checks drawn on respondent’s account in the State Bank & 
Trust Co., Wagener, South Carolina, in purported payment of 
the purchase price thereof without having and maintaining suf- 
fiicent funds on deposit in said account to pay such checks. 


Head of 

Date of Date Check Livestock Amount of 
Purchase Issued Payee of Check Purchased Check 

1964 1964 
July 29 Aug. 10 F. C. Parker, Jr. 104 $3,717.82 
Aug. 1 Aug. 4 Parker’s Stock Yard 98 3,334.82 
Aug. 5 Aug. 7 Orangeburg Stock Yards, Inc. 101 3,514.94 
Aug. 10 Aug. 18 Springfield Stockyard 103 3,668.16 
Aug. 12 Aug. 18 Orangeburg Stock Yard 106 3,695.84 


6. Respondent, during the period from January 1, 1964, 
through October 22, 1964, failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business under the act, in that during said period, 
respondent failed to keep a general ledger containing accounts 
showing his assets, liabilities, income, expenses, and net worth 
or capital; failed to prepare and maintain a record of all checks 
issued by him; failed to prepare and maintain a record of his 
accounts receivable and accounts payable; and failed to prepare 
and maintain monthly reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204), and by reason of the facts set forth in Findings of Fact 
4, 5, and 6 herein, respondent has wilfully violated sections 
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312(a) and 401 of the act (7 U.S.C. 213(a) and 221), and sec- 
tion 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds in the bank upon which they are drawn to pay such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among other things, a gen- 
eral ledger containing accounts showing his assets, liabilities, in- 
come, expenses, and net worth or capital; a record of all checks 
issued by him; a record of his accounts receivable and accounts 
payable, and monthly reconciliations of his bank account. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating such suspension after the 30 day 
period. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9684) 


In re GORDON BARBER AND J. E. REAGAN, d/b/a BARBER & REA- 
GAN. P&S Docket No. 3472. Decided March 15, 1965. 


False weights—Suspension of registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at 
false weights, making entries of false weights in their records, paying 
for livestock on the basis of false weights and failing to operate the 
livestock scales properly and are suspended as registrants under the 
act for a period of 30 days. 
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Mr. Donald E. Graham for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on Febru- 
ary 23, 1965, by the Acting Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture. The respondents are registered as a 
dealer under the Act. The complaint charges that respondents 
violated certain provisions of the Act and the regulations is- 
sued thereunder. On March 8, 1965, respondents filed an answer 
in which they admit the jurisdictional allegations of the com- 
plaint, neither admit nor deny the remaining allegations set forth 
in the complaint, waive oral hearing and the Examiner’s report 
and consent to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1 (a) Respondents, Gordon Barber and J. E. Reagan, whose 
business address is 909 South Tennell Avenue, Donalsonville, 
Georgia, are now, and were at all times material herein, partners 
doing business as Barber & Reagan. 


(b) Respondents, as partners doing business as Barber & Rea- 
gan, are now, and were at all times material herein, registered 
with the Secretary of Agriculture as a dealer under the Act and 
engaged in the business of conducting and operating a buying 
station, in commerce, hereinafter referred to as the “buying 
station,” located approximately 1 mile south of Donalsonville, 
Georgia. 


2. Respondents, on January 19th and 20th, 1965, in the trans- 
actions referred to in paragraph II of the complaint, in connec- 
tion with the weighing of hogs purchased by respondents in com- 
merce on a weight basis at the buying station, (a) weighed the 
hogs at less than the true and correct weights of the hogs; (b) 
made entries in respondents’ accounts and records showing 
weights less than the true and correct weights of the hogs; and 
(c) paid for the hogs on the basis of such incorrect weights. 
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3. Respondents, on January 19th and 20th, 1965, in connec- 
tion with the weighing of hogs purchased by respondents in 
commerce on a weight basis at the buying station, failed to 
operate the livestock scale at the buying station in accordance 
with the INSTRUCTIONS FOR WEIGHING LIVESTOCK is- 
sued on March 9, 1963, by the Packers and Stockyards Divi- 
sion, in that respondents weighed hogs when said scale was not 
in balance. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
hereof, it is concluded that respondents have wilfully violated 
sections 312 and 401 of the Act (7 U.S.C. 213, 221), and sections 
201.55 and 201.71 of the regulations (9 CFR 201.55, 201.71). 
Respondents have consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 


ORDER 


Respondents, their agents and employees, shall cease and de- 
sist from engaging in the following activities in commerce: 


(1) weighing livestock at other than the true and correct 
weights of the livestock; (2) making entries in respondents’ 
accounts and records showing weights less than the true and 
correct weights of the livestock; (3) paying the sellers of live- 
stock on the basis of false and incorrect weights; and (4) fail- 
ing to operate livestock scales owned or controlled by respond- 
ents in accordance with the instructions for weighing livestock 
issued by the Packers and Stockyards Division, and specifically 
failing to properly balance the scales in accordance with such 
instructions when weighing livestock. 


Respondents Gordon Barber and J. E. Reagan, doing business 
as Barber & Reagan, are suspended as registrants under the Act 
for a period of thirty (30) days. 


This order shall become effective on March 30, 1965, and copies 
hereof shall be served upon the parties. 
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(No. 9685) 


In re E. C. BURLINGAME AND WILLIAM D. BISCHOFF, d/b/a 
B & B Livestock. P&S Docket No. 3364. Decided March 16, 
1965. 


Registration and bond—Insolvency—Checks—Records—Cease and desist 


Respondents are ordered to cease and desist from engaging in any oper- 
ation under the act while insolvent and without being registered and 
bonded and from issuing insufficient funds checks in payment of live- 
stock purchased and are ordered to keep records that fully disclose all 
transactions in their business under the act. 


Mr. Jerome S. Ducrest for complainant. Respondent William D. Bischoff 
pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 8, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service (presently the Consumer and Marketing Service), 
United States Department of Agriculture. During the period 
involved herein, respondents operated in business as a dealer 
within the meaning of the act and are charged with violating 
the registration, bonding and financial requirements of the act 
and the regulations issued thereunder, engaging in the business 
of buying and selling livestock in commerce while their current 
liabilities exceeded their current assets, issuing checks for the 
payment of livestock purchased in commerce, which checks were 
returned unpaid because of insufficient funds in respondents’ 
account and failing to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
their business under the act. A copy of the complaint and a 
copy of the rules of practice were served upon E. C. Burlingame 
September 14, 1964 and upon William D. Bischoff November 4, 
1964. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an- 
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swers would constitute admissions of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent Burlingame has not filed an answer. 
Respondent Bischoff filed an answer in which he, in effect, ad- 
mitted the allegations of the complaint. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant 
to section 202.9(c) of the rules of practice. On January 22, 1965, 
the hearing examiner filed a report recommending that respond- 
ents be found to have violated the act as charged and be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in their business under the act. No excep- 
tions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondents E. C. Burlingame and William D. Bischoff are 
individuals doing business as B & B Livestock. At the times men- 
tioned herein, respondents engaged in business as a dealer, in 
commerce, within the meaning of the act and their address was 


Box 60, Touchet, Washington. 


2. As of April 30, 1964, respondents had current liabilities 
totalling $32,102.06 and current assets totalling $22,388.45, re- 
sulting in an excess of current liabilities over current assets of 
$9,713.61. As of May 31, 1964, respondents had current liabil- 
ities totalling $24,411.30 and current assets totalling $8,120.59, 
resulting in an excess of current liabilities over current assets 
of $16,290.71. As of June 19, 1964, respondents had current 
liabilities totalling $31,872.63 and current assets totalling $12,- 
014.49, resulting in an excess of current liabilities over current 
assets of $19,858.14. Respondents presently are unable to meet 
their current obligations as they come due in the usual course 


of business. 

During the period April 30 through June 19, 1964, respond- 
ents regularly and consistently engaged in dealer operations 
under the act by buying and selling livestock in commerce for 
their own account while their current liabilities exceeded their 


current assets. 


4. During the period April 30 through June 19, 1964, respond- 
ents regularly and consistently operated as a dealer buying and 
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selling livestock in commerce for their own account without be- 
ing registered with the Secretary under the act and furnishing 
a bond as required by the act and the regulations issued there- 
under. 


5. On May 13, 21, June 9 and 16, 1964, respondents issued a 
total of 12 checks on their account in The Bank of Endicott, 
Endicott, Washington, in payment for livestock purchased by 
them in commerce, which checks, when presented for payment, 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds in respondents’ bank account. 


6. During the period April 30 through June 19, 1964, respond- 
ents failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in their busi- 
ness as a dealer under the act, in that respondents, during such 
period did not have a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, and a cash receipts 
and disbursements journal, did not make or make and retain 
monthly reconciliations of their bank account and a daily record 
of livestock purchases and sales showing the number of head pur- 
chased and sold each day on which they conducted business, and 
did not retain livestock purchase invoices issued to them in con- 
nection with their livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ents are insolvent within meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re Kenneth P. Williams, 21 
A.D. 1429 (1962); In re Martin Livestock Sales, Inc., 21 A.D. 
1211 (1962). Further, respondents violated section 312(a) of 
the act (7 U.S.C. 213(a)) by issuing checks in purported pay- 
ment of livestock purchased in commerce, which checks were 
not honored by the bank upon which they were drawn because 
of insufficient funds in respondents’ account, (see e.g., In re 
Gene Pope, 21 A.D. 251 (1962) ; In re Ed Branson, 21 A.D. 868 
(1962) ), and by operating as a dealer while insolvent. Also, by 
reason of the facts set forth in Finding of Fact 4, respondents 
violated sections 303 and 312(a) of the act (7 U.S.C. 203 and 
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213(a)) and sections 201.10 and 201.29 of the regulations is- 
sued thereunder (9 CFR 201.10 and 201.29). See, e.g., In re Ed 
Branson, supra. Respondents’ record deficiencies, as set forth 
in Finding of Fact 6, constitute violations of section 401 of the 
act (7 U.S.C. 221) and section 201.46 of the regulations issued 
thereunder (9 CFR 201.46). Respondents should be ordered to 
cease and desist from the violations of section 312(a) found here- 
in and to keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business 
under the act, as recommended by complainant. 


ORDER 


Respondents shall cease and desist from (1) engaging in any 
operations subject to the act while they are insolvent, (2) en- 
gaging in business in any capacity for which registration and 
bond are required under the act and the regulations issued there- 
under without being registered with the Secretary and furnish- 
ing and maintaining a bond or its equivalent, as required by the 
act and the regulations issued thereunder, and (3) issuing checks 
in payment for livestock purchased by them in commerce with- 
out having and maintaining on deposit in the bank upon which 
such checks are drawn sufficient funds to pay such checks. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a dealer under the act, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (b) a cash receipts and disbursements journal, 
(c) monthly reconciliations of their bank account, and (d) a 
daily record of livestock purchases and sales showing the num- 
ber of head purchased and sold each day on which they conduct 
business, and respondents shall retain as a part of said accounts, 
records and memoranda livestock purchase invoices issued to 
them in connection with their livestock purchases. 


This order shall become effective as to each respondent on the 
10th day after service thereof upon him and copies hereof shall 
be served upon the parties. 
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(No. 9686) 


In re GLEN HEBER, d/b/a GLEN HEBER, d/b/a MERCER COUNTY 
LIVESTOCK AUCTION, and d/b/a NEW LIBERTY SALE BARN. 
P&S Docket No. 3386. Decided March 16, 1965. 


Registration and bond—Market agency—Price guarantee—Accounts 
of sale—Scale tickets—Speculative resale—Shippers’ proceeds— 
Records—Suspension of registration—Consent 


Respondent is ordered to cease and desist from operating as a dealer with- 
out the required bond, operating as a market agency without being 
registered, guaranteeing prices to consignors, issuing untrue or incom- 
plete accounts of sale and scale tickets, purchasing livestock out of con- 
signments for speculative resale, misusing shippers’ proceeds and fail- 
ing to deposit proceeds promptly, is ordered to maintain records that 
fully disclose all transactions in his business under the act and to estab- 
lish a separate account for shippers’ proceeds and is suspended as a 
registrant under the act for a period of 7 days. 

Mr. Garrett N. Wyss for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on October 12, 1964, by the Director, Packers and 
Stockyards Division, then Agricultural Marketing Service, now 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on February 17, 1965, in 
which respondent admits the jurisdictional allegations of the 
Complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the Complaint. 


The order to which respondent has consented contains, among 
others, a provision suspending him as a registrant for a period 
of seven days and thereafter until he complies fully with the 
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registration and bonding requirements of the Act and regula- 
tions. Respondent has now complied fully with the registration 
and bonding requirements of the Act and the regulations. Com- 
plainant has recommended that, under the circumstances, the sus- 
pension of respondent as a registrant be limited to a period of 
seven days and that the remainder of the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent, an individual residing at Milan, Illinois, is 
now and was at all times material herein, a dealer within the 
meaning of the Act, engaged in the business of buying and sell- 
ing in commerce livestock on his own account, and is now and 
was at all times material herein so registered with the Secre- 


tary of Agriculture. 


(b) Respondent was at all times material herein a market 
agency within the meaning of the Act, engaged in the business 
of selling in commerce livestock on a commission basis under the 
trade name New Liberty Sale Barn, and under the trade name 
Mercer County Livestock Auction. 


(c) Respondent was at all times material herein registered 
with the Secretary of Agriculture as a market agency selling in 
commerce livestock on a commission basis, under the trade name 
Mercer County Livestock Auction. 


(d) Respondent and John Fisher were at all times material 
herein registered as partners with the Secretary of Agriculture 
as a market agency selling in commerce livestock on a commis- 
sion basis, under the trade name New Liberty Sale Barn. Not- 
withstanding such registration as partners, respondent and John 
Fisher are not now and were not at the times of the transactions 
referred to herein operating as partners. 


2. The Mercer County Livestock Auction stockyard, Viola, IIli- 
nois, the New Liberty Sale Barn stockyard, New Liberty, Iowa, 
hereinafter sometimes called the stockyards, and the Woodford 
County Livestock Commission Co., Inc. stockyard, El Paso, IIli- 
nois, were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 


3. (a) Respondent’s dealer bond, and his market agency bond 
covering his operations selling on commission as New Liberty 
Sale Barn, New Liberty, Iowa, were terminated on April 1, 1964. 
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On or about March 10, 1964, respondent was notified in writing 
that he would have to furnish a new bond if he continued to oper- 
ate after April 1, 1964, as a market agency selling in commerce 
livestock on a commission basis under the name New Liberty 
Sale Barn, New Liberty, Iowa. 


(b) On or about March 11, 1964, respondent was notified in 
writing that he would have to furnish a new dealer bond if he 
continued to operate after April 1, 1964, as a dealer buying and 
selling in commerce livestock on his own account. 


(c) On or about May 15, 1964, respondent was notified in writ- 
ing of the registration requirements with respest to his opera- 
tion as New Liberty Sale Barn, and was further notified that if 
he continued to operate as a dealer and a market agency under 
the Act, he would have to be properly registered and would have 
to furnish the required bonds. 


(d) Notwithstanding the notices referred to above, respond- 
ent continued to engage in the business of (1) a dealer buying 
and selling in commerce livestock on his own account without 
filing and maintaining a reasonable bond or its equivalent to 
cover such dealer operations; and (2) a market agency selling 
in commerce livestock on a commission basis as New Liberty 
Sale Barn, New Liberty, Iowa, without being registered to so 
operate and without filing and maintaining a reasonable bond 
or its equivalent to cover such market agency operations. 


4. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale on a commission basis 
of consigned livestock, at the stockyards, guaranteed to the own- 
ers or consignors thereof the minimum price or prices at which 
respondent would sell such livestock. 


Price 

Date Name of No. of Head in Consigned Guaranteed 

1964 Consignor Consignment at per cwt. 
Jan. 10 Leo Tucker & Son 17 New Liberty Sale Barn $22.25 
Jan. 10 Peterson & Speckerman 20 New Liberty Sale Barn 22.25 
Jan. 10 Charlie Meyer 12 New Liberty Sale Barn 14.00 
Jan. 10 Bill McKillip 7 New Liberty Sale Barn 23.00 
Jan. 17 Ron Wieh 15 New Liberty Sale Barn 21.75 
Jan. 17 Allen Otto 5 New Liberty Sale Barn 22.75 
Jan. 24 Vernon Lamp 25 New Liberty Sale Barn 22.75 
Feb. 7 Virgil Giebelstein 40 New Liberty Sale Barn 20.25 
Feb. 7 Melvin Giebelstein 28 New Liberty Sale Barn 20.20 
Feb. 19 Robert Friend 18 Mercer County Live- 21.00 


stock Auction 
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Price 
Date Name of No of Head in Consigned Guaranteed 
1964 Consignor Consignment at per cwt. 
Feb. 28 Orville D. Barber 20 New Liberty Sale Barn 21.00 
Feb. 28 Reinhardt Lage 10 New Liberty Sale Barn 26.25 
Feb. 28 Harlon Peterson 17 New Liberty Sale Barn 21.00 
Mar. 6 William Stender 25 New Liberty Sale Barn 20.00 
Mar. 13 Albert Glaser 82 New Liberty Sale Barn 21.35 
Mar. 25 Glenn D. Wilson 23 Mercer County Live- 21.75 
stock Auction 
Mar. 27 Harvey Wendt 21 New Liberty Sale Barn 21.35 
Mar. 27 Orville Fiek 21 New Liberty Sale Barn 21.00 
Mar. 27 Orville Barber 26 New Liberty Sale Barn 20.75 
Apr. 10 Hershel Fitzer 46 New Liberty Sale Barn 21.25 
Apr. 15 William Doonan 19 Mercer County Live- 21.75 
stock Auction 
Apr. 17 Dale Steffen 31 New Liberty Sale Barn 22.00 
Apr. 17 Earl Peters 20 New Liberty Sale Barn 21.25 
Apr. 22 Fred Bills and Son 40 Mercer County Live- 20.50 
stock Auction 
Apr. 24 Bill Thede 28 New Liberty Sale Barn 19.75 
Apr. 24 Harvey Wieh 20 New Liberty Sale Barn 21.25 
Apr. 24 Walter Droll 17 New Liberty Sale Barn 19.74 


5. Respondent, at the stockyards, on 50 occasions between Jan- 
uary 1 and May 15, 1964, in connection with the sale of live- 
stock sold on a commission basis, issued accounts of sale to the 
consignors of the livestock, which accounts failed to show the 
full, true and correct name of the purchaser of the consigned 
livestock. Copies of such accounts of sale became part of re- 
spondent’s books and records. 


6. (a) Respondent, at the New Liberty Sale Barn, New Lib- 
erty, Iowa, during the period from January 3, 1964, through 
May 22, 1964, issued to consignors of livestock, scale tickets 
which failed to show (1) the dates on which the livestock rep- 
resented therein were weighed, (2) the name or initials of the 
person who weighed such livestock, and (3) the name or an 
understandable abbreviation of the name of the buyer of such 
livestock. 


(b) Respondent, on or about the dates set forth below, in con- 
nection with the sale of livestock consigned by respondent to 
the Mercer County Livestock Auction, issued scale tickets which 
failed to show the full, true and correct name of the consignor 
of the livestock. 
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Date Name of Consignor No. of 

1964 Shown on Scale Ticket Head 
February 5 C. D. Covemaker 8 
February 26 Paul Dean ' 
March 4 Paul Dean 10 
March 18 Ed Thornton 9 
March 25 Larry & Otis Sedom 84 
April 1 Sackville 56 
April 15 M. C. L. 28 
April 15 Buck Tomkins 92 
April 22 Oaks 134 
April 29 Dixon 56 


7. Respondent, at the Mercer County Livestock Auction, Viola, 
Illinois, on or about the dates and in the transactions set forth 
below, purchased consigned livestock for speculative resale for 
his own dealer account. 


Date No. of 

1964 Head Amount 
January 1 18 $3,782.34 
March 11 16 2,058.56 
March 18 6 808.51 
March 25 8 1,455.77 
April 8 3 598.88 
April 15 10 1,382.44 
April 22 22 4,748.34 
April 29 11 1,505.15 
May 6 8 756.61 


8. Respondent Glen Heber, d/b/a Mercer County Livestock 
Auction, and d/b/a New Liberty Sale Barn, used funds received 
as proceeds from the sale of livestock consigned to him for sale on 
a commission basis, for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering or im- 
pairing the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock, in that: 


(a) On or about January 9, 1964, respondent arranged a trans- 
fer of $30,000 from the custodial account of Mercer County Live- 
stock Auction to the personal account of Glen Heber. This 
amount did not represent payment of lawful marketing charges 
or remittance to a shipper of net proceeds from sale of con- 
signed livestock. On March 30, 1964, Glen Heber issued a check 
in the amount of $30,000 payable to Mercer County Livestock 
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Auction, drawn on his personal bank account, which check was 
deposited in the Mercer County Livestock Auction’s custodial 
account. 


(b) On or about April, 8 1964, respondent issued a check in 
the amount of $5,000, drawn on the Mercer County Livestock 
Auction’s custodial account, payable to Glen Heber. This amount 
did not represent payment of lawful marketing charges or remit- 
tance to a shipper of net proceeds from sale of consigned live- 
stock. 


(c) As of April 30, 1964, respondent Glen Heber, d/b/a Mer- 
cer County Livestock Auction, had outstanding checks in the 
total amount of $148,043.47, issued to consignors of livestock, 
and had with which to offset such outstanding checks, a bank 
balance of $24,072.13, plus current proceeds receivable of $114,- 
801.81, leaving a deficit balance of $9,169.53. 


(d) As of April 30, 1964, respondent Glen Heber, d/b/a New 
Liberty Sale Barn, had outstanding checks in the total amount 
of $35,606.19, issued to consignors of livestock, and had with 
which to offset such outstanding checks, a bank balance of 
$842.36, plus deposits in transit of $17,199.12, leaving a deficit 
balance of $17,564.71. 


(e) Respondent Glen Heber, d/b/a Mercer County Livestock 
Auction, at Mercer County Livestock Auction, on the dates and 
in the transactions set forth below, purchased consigned live- 
stock either for market support or for other purposes, and in 
connection with such purchases failed to promptly deposit in the 
“Custodial Account for Shippers’ Proceeds” the purchase price 
of the livestock. 


Date No. of Amount of Date Payment Made 

1964 Head Purchase to Custodial Account 
January 8 4 $ 505.05 January 22 
January 15 24 3,764.24 January 22 
January 29 3 404.58 February 5 
February 12 3 481.14 February 19 
February 26 5 630.99 March 4 
March 4 4 420.17 March 11 
March 11 24 2,931.77 March 18 
March 18 47 2,019.59 March 25 
April 1 45 5,844.99 April 8 


April 22 30 6,311.58 April 29 
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(f) Respondent Glen Heber, at Mercer County Livestock Auc- 
tion, on the dates and in the transactions set forth below, pur- 
chased consigned livestock for speculative resale for his own 
dealer account and in connection with such purchases failed to 
promptly deposit in the “Custodial Account for Shippers’ Pro- 
ceeds” the purchase price of the livestock. 


Date No. of Amount of Date Payment Made 

1964 Head Purchase to Custodial Account 
January 15 8 $ 981.10 January 27 
January 22 3 338.56 January 27 
January 29 3 400.13 February 4 
February 19 21 3,578.18 February 26 
February 26 3 320.52 March 3 
March 11 16 2,058.56 March 18 
March 18 7 808.51 March 25 
April 1 8 936.06 April 8 
April 8 39 6,418.35 April 15 
April 15 27 4,044.79 April 23 
April 22 21 4,748.35 April 29 
April 29 13 1,816.15 May 3 
May 6 6 756.61 May 13 


9. (a) Respondent, Glen Heber, d/b/a New Liberty Sale Barn, 
during the period from January 1, 1964 through May 22, 1964, 
failed to maintain books and records which fully disclosed his 
business as a market agency under the Act, in that respondent 
failed to maintain (1) a general ledger, and (2) in connection 
with the weighing of all livestock sold on a commission basis, 
scale tickets which disclosed the name or initials of the person 
who weighed the livestock represented therein, and the names 
of the buyers or understandable abbreviations of the names of 
the buyers of such livestock. 


(b) Respondent Glen Heber, d/b/a New Liberty Sale Barn, 
and d/b/a Mercer County Livestock Auction, during the period 
from January 1, 1964 through May 22, 1964, failed to maintain 
books and records which fully and correctly disclosed his busi- 
ness as a market agency under the Act, at each of the stock- 
yards, in that respondent failed to maintain accounts of sale 
covering all sales of livestock on a commission basis which ac- 
counts of sale disclosed the name of the buyer of the livestock. 


(c) Respondent Glen Heber, d/b/a Mercer County Livestock 
Auction, during the period from February 5, 1964 through April 
29, 1964, failed to maintain books and records which fully and 
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correctly disclosed his business as a market agency under the 
Act, in that respondent failed to maintain, in connection with 
the weighing of livestock sold on a commission basis, scale tick- 
ets which disclosed the full, true and correct names of the con- 
signors of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 303 and 312(a) of the 
Act (7 U.S.C. 203, 213(a)) and sections 201.10, 201.29 and 
201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.64 of the regula- 
tions (9 CFR 201.64). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307, 312(a), and 401 
of the Act, (7 U.S.C. 208, 2138(a) and 221) and section 201.43 (a) 
of the regulations (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.59 of the regulations (9 CFR 201.59). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.40, 201.41, 201.42 and 201.48 of the 
regulations (9 CFR 201.40, 201.41, 201.42, 201.43). 


By reason of the facts set forth in Finding of Fact 9 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). Inasmuch as complainant has recommended that the order 
consented to by respondent be issued except that portion thereof 
which provides for the suspension of respondent as a registrant 
until he complies with the registration and bonding requirements 
of the Act and regulations, the order consented to by respondent 
will be issued except that portion hereinabove described. 
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ORDER 


Respondent Glen Heber, directly or under any trade name, or 
through any corporate or other device, (A) shall cease and de- 
sist from: 


(1) engaging in the business of a dealer in commerce within 
the meaning of the Act without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations; 

(2) engaging in the business of a market agency in commerce 
within the meaning of the Act without being properly regis- 
tered with the Secretary of Agriculture to so operate and with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations; 


(3) guaranteeing to the owners or consignors of livestock the 
minimum price or prices for which respondent would sell live- 
stock consigned to respondent for sale, in commerce, on a com- 
mission basis; 

(4) issuing accounts of sale to the consignors of livestock 
which accounts fail to show the full, true and correct names of 
the purchasers of the consigned livestock; 


(5) issuing to consignors of livestock scale tickets which fail 
to show the appropriate information required by the regula- 
tions including the dates on which the livestock represented there- 
in were weighed, the name or initials of the person who weighed 
such livestock, the name or an understandable abbreviation of 
the name of the buyer of such livestock, and the full, true and 
correct name of the consignor of the livestock; 


(6) purchasing for speculative resale for his own dealer ac- 
count, livestock consigned to respondent for sale on a commis- 
sion basis; 

(7) using, for purposes of his own and for purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to consignors, the proceeds received from 
the sale of consigned livestock; 


(8) failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” before the close of the next business day following the 
sale of consigned livestock, the full purchase price of all con- 
signed livestock purchased by respondent (a) for market sup- 
port purposes, or (b) for speculative resale for his own dealer 


account. 
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(B) shall: 


(1) prepare and keep, as part of respondent’s accounts, rec- 
ords and memoranda, (a) accounts of sale which fully and cor- 
rectly disclose all information relating to the sale of livestock 
on a commission basis, including the full, true and correct names 
of the purchasers thereof; (b) a general ledger; and (c) in con- 
nection with the weighing of all livestock sold on a commission 
basis, scale tickets which disclose the name or initials of the per- 
son who weighed the livestock represented therein, the full, true 
and correct name of the consignor of the livestock, and the names 
of the purchasers of the livestock or understandable abbrevia- 


tions of such names; 


(2) deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by a 
similar identifying designation and shall not withdraw funds 
therefrom for any purposes except those for which shippers’ pro- 
ceeds may properly be used, as set forth in section 201.42 of the 
regulations issued under the Act (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for 
a period of seven days from and after the effective date of this 


order. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9687) 


In re GLEN HEBER AND ELDON WIEMKEN, d/b/a WALNUT AUC- 
TION SALES. P&S Docket No. 3320. Decided March 16, 1965. 


Market agency—Bond—Price guarantee—Speculative resale— 
Accounts of sale—Shippers’ proceeds—Records—Suspension of 
registration—Consent 


Respondents are ordered to cease and desist from operating as a market 
agency without the required bond, guaranteeing prices to consignors, 
permitting partner to purchase consigned livestock for speculative re- 
sale, issuing untrue or incomplete accounts of sale, misusing shippers’ 
proceeds and failing to deposit proceeds promptly, are ordered to main- 
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tain records that fully disclose all transactions involved in their busi- 
ness under the act and to establish a separate account for shippers’ 
proceeds and are suspended as registrants for a period of 7 days. 

Mr. Garrett N. Wyss for complainant. Mr. C. T. ‘Tad’ Sanders, Kansas 
City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 23, 1964, and amended by an Amendment of 
Complaint filed on October 12, 1964, by the Director, Packers 
and Stockyards Division, then Agricultural Marketing Service, 
now Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations promulgated thereunder ( 9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondents filed an amended answer on February 17, 1965, 
in which respondents admit the jurisdictional allegations of the 
complaint, neither admit nor deny the remaining allegations, 
waive oral hearing and the report of the Hearing Examiner, and 
consent to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on 
all allegations contained in the complaint. 


The order to which respondents have consented contains, 
among others, a provision suspending them as registrants for 
a period of 7 days and thereafter until they comply fully with 
the bonding requirements of the Act and the regulations. Re- 
spondents have now complied fully with the bonding require- 
ments of the Act and the regulations. Complainant has recom- 
mended that, under the circumstances, the suspensions of re- 
spondents as registrants be limited to a period of 7 days and 
that the remainder of the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. Respondents, whose business address is Walnut, Illinois, 
were at all times material herein engaged in the business of a 
market agency within the meaning of the Act, selling livestock 
in commerce on a commission basis, and were at all times mate- 
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rial herein, registered with the Secretary of Agriculture as a 
market agency, buying and selling livestock in commerce on a 
commission basis. 


2. The Walnut Auction Sales stockyard, Walnut, Illinois, here- 
inafter called the stockyard, was at all times material herein a 
posted stockyard subject to the provisions of the Act. 


3. Respondents’ surety bond was terminated on April 1, 1964. 
Respondents, on or about March 11, 1964, were notified in writ- 
ing of such termination date, and were informed that they would 
have to furnish a new bond if they continued to operate after 
April 1, 1964. Notwithstanding said notice, respondents contin- 
ued to engage in the business of a market agency, selling live- 
stock at the stockyard, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations. 


4. Respondents, on or about the dates and in the transactions 
set forth below, in connection with the sale on a commission 
basis of consigned livestock, at the stockyard, guaranteed to 
the owners or consignors thereof the minimum price or prices 
at which respondents would sell such livestock. 


Date Name of No. of Head in Price Guaranteed 
1964 Consignor Consignment Per Cwt. 
Jan. 2 Alvin Longman 19 $20.50 
Jan. 9 John Reid & Don Sherrick 11 21.00 
2 22.00 
Jan. 16 Fred Getz 44 22.90 
Jan. 16 Russell Mathias 4 22.00 
5 21.00 
1 22.00 
Jan. 16 Henry Nielson & J. C. Jorgerson 25 21.50 
Jan. 16 Earl Brown 33 Various amounts 
from 17.00 to 
22.00 
Jan. 30 Carl Anderson 19 21.00 
Feb. 6 Lyle Neahring & Mrs. J. S. 
Templeton 13 21.00 
Feb. 27 Lyle Neahring & Mrs. J. S. 
Templeton 21 22.50 
Apr. 23 Roy Dyer & F. B. Johnson 30 17.00 
Apr. 30 Roy Person 16 19.50 
May 7 Carl Andrews 22 19.00 


May 14 Wayne Knox 31 19.00 
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5. Respondents, on or about the dates and in the instances 
set forth below entered or caused to be entered on their general 
account ledger sheets in the column headed “feed and truck,” 
the notation “deb feed” followed by figures or amounts as indi- 
cated below. Said entries indicate that such payments were 
made by them for feed whereas the amounts so shown as pay- 
ments for feed were in fact payments made to consignors of 
livestock to make up the difference between the price for which 
consigned livestock were sold and the price which had been guar- 
anteed the consignors by respondents. 


Date Amt. entered under Amount of Checks 
1964 “Feed and Truck” Issued to Consignors 
February 20 $241.54 $241.54 to W. W. Beatty 
241.55 241.55 to McKinley Gaddis 
April 30 18.06 18.06 to Roy Person 
47.00 47.00 to Roy Dyer 
47.00 47.00 to F. B. Johnson 
May 7 142.30 142.30 to Stanley Ver Deck 
21.31 21.31 to Carl Andrews 


6. Respondents, at the stockyard, on 55 occasions between 
January 9 and May 14, 1964, in connection with the sale of live- 
stock sold on a commission basis, issued accounts of sale to the 
consignors of the livestock, which accounts failed to show the 
full, true and correct name of the purchaser of the consigned 
livestock. Copies of such accounts of sale became part of re- 
spondents’ books and records. 


7. Respondents, at the stockyard, on or about the dates and 
in the transactions set forth below, permitted a partner, Glen 
Heber, to purchase consigned livestock for speculative resale for 
his own dealer account. 


No. of Head 
Date of Consigned 
1964 Livestock Purchased 
January 2 10 
January 9 z 
February 20 113 


8. Respondents used funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis, 
for purposes of their own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions there- 
of due the owners or consignors of livestock, in that: 
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(a) As of April 30, 1964, respondents had outstanding checks 
in the amount of $63,877.54, issued to consignors of livestock, 
and had with which to offset such outstanding checks, a bank 
balance of $13.79, deposits in transit of $$26,358.81, and current 
proceeds receivable of $31,385.01, leaving a deficit balance of 
$6,119.93. 


(b) Respondents, at the stockyard, on the dates and in the 
transactions set forth below, purchased consigned livestock, 
either for market support or for other purposes, and in connec- 
tion with such purchases failed to promptly deposit in the ‘“Cus- 
todial Account for Shippers’ Proceeds” the purchase price of the 


livestock. 


Date No of Amount of Date Payment made to 

1964 Head Purchases Custodial Account 
January 2 4 $ 528.90 January 9 
January 16 31 6,355.03 January 23 
January 23 11 2,322.28 February 6 
January 30 39 468.20 February 6 
February 6 " 783.47 February 13 
February 13 26 3,993.75 February 20 
February 20 12 488.76 February 27 
February 27 53 6,628.97 March 12 
March 19 1 201.48 March 26 
April 16 3 123.48 April 23 
April 23 7 789.95 April 30 
April 30 6 469.35 May 7 
May 7 9 903.36 May 14 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 


tions (9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)), and section 201.64 of the reg- 
ulations (9 CFR 201.64). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have wilfully violated sections 307, 312(a) and 401 
of the Act (7 U.S.C. 208, 213(a), 221), and section 10 of the 
Federal Trade Commision Act (15 U.S.C. 50), the provisions of 
which are made applicable to the jurisdiction, powers and duties 
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of the Secretary of Agriculture in enforcing the provisions of 
the Act and to any person subject to the provisions of the Act, 
by section 402 of the Act (7 U.S.C. 222). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents have wilfully violated sections 307, 312(a) and 401 
of the Act, supra, and section 201.43 of the regulations (9 CFR 
201.43). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act, supra, and section 201.57 of the regulations (9 CFR 
201.57). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondents have wilfully violated section 307 and 312(a) of the 
Act, supra, and sections 201.40, 201.41, 201.42 and 201.43 of the 
regulations (9 CFR 201.40, 201.41, 201.42, 201.43). Inasmuch 
as complainant has recommended that the order consented to 
by respondents be issued except that portion thereof which pro- 
vides for the suspension of respondents as registrants until they 
comply with the bonding requirements of the Act and regula- 
tions, the order consented to by respondents will be issued ex- 
cept that portion hereinabove described. 


ORDER 
(A) Respondents shall cease and desist from: 


(1) Engaging in the business of a market agency in commerce 
within the meaning of the Act without filing and maintaining 
a reasonable bond or its equivalent as required by the Act and 
the regulations thereunder; 


(2) Guaranteeing to the owners or consignors of livestock the 
minimum price or prices for which respondents would sell live- 
stock consigned to respondents for sale, in commerce, on a com- 
mission basis; 


(3) Permitting a partner to purchase consigned livestock for 
speculative resale; 


(4) Issuing accounts of sale to consignors of livestock which 
accounts fail to show the full, true and correct names of the pur- 
chasers of the consigned livestock; 
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(5) Using, for purposes of their own and for purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to consignors, the proceeds received from 
the sale of consigned livestock; 


(6) Failing to deposit in their “Custodial Account for Ship- 
pers’ Proceeds” before the close of the next business day follow- 
ing the sale of consigned livestock, the full purchase price of 
all consigned livestock purchased by respondents. 


(B) Respondents shall: 


(1) Prepare and keep as part of respondents’ accounts, rec- 
ords and memoranda, accounts of sale which fully and correctly 
disclose all information relating to sales of livestock on a com- 
mission basis, including the full, true and correct names of the 


buyers thereof; 
(2) Prepare and keep as part of respondents’ accounts, rec- 


ords and memoranda, general account ledger sheets which fully 
and correctly reflect the transactions entered thereon, 


(3) Deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account desig- 
nated as “Custodial Account for Shippers’ Proceeds,” or by a 
similar identifying designation and shall not withdraw funds 
therefrom for any purposes except those for which shippers’ pro- 
ceeds may properly be used, as set forth in section 201.42 of the 
regulations issued under the Act (9 CFR 201.42). 


Respondents are suspended as registrants under the Act for 
a period of 7 days from and after the effective date of this 


order. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 


parties. 


(No. 9688) 


In re O. H. GOLDSBOROUGH. P&S Docket No. 2654. Decided 
March 19, 1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued March 9, 1962, suspending respond- 
ent as a registrant under the Act until such time as respondent 
demonstrates that he is no longer insolvent. Complainant has 
now recommended that a supplemental order be issued termi- 
nating the suspension of respondent as a registrant under the 
Act as respondent has demonstrated that he is no longer in- 
solvent. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of March 9, 1962, is hereby termi- 
nated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 


(No. 9689) 


In re GETER PRUIT. P&S Docket No. 3463. Decided March 19, 
1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant 
until he complies fully with the bonding requirements of the act and 
regulations. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 27, 1965, by the Acting Director, Pack- 
ers and Stockyards Division, then Agricultural Marketing Serv- 
ice, now Consumer and Marketing Service, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act and the regulations promulgated thereunder by the 
Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 
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Respondent filed an answer on February 23, 1965, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Box 374, Clovis, 
New Mexico, is now and was at all times material herein en- 
gaged in the business of a dealer buying and selling in commerce 
livestock on his own account and is now and was at all times 
material herein so registered with the Secretary of Agriculture. 


2. The Ranchers and Farmers Livestock Auction Co. stock- 
yard, Clovis, New Mexico, hereinafter called the stockyard, was 
at all times material herein a posted stockyard subject to the 
provisions of the Act. 


3. During the period from August 30, 1961, to the date of 
the execution of the complaint, respondent maintained a surety 
bond in the amount of $5,000 to secure performance of his dealer 
obligations. 


4. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1963, respondent 
was required, under the Act and the regulations, to increase to 
$12,000, the amount of the bond maintained by him to secure 
performance of his dealer obligations. On or about April 20, 
1964 and May 20, 1964, respondent was notified in writing re- 
garding such required increased bond coverage. Notwithstand- 
ing said notices, to the date of the execution of the Complaint, 
respondent continued to engage in the business of buying and 
and selling livestock at the stockyard on his own account with- 
out furnishing the required increased bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4 herein respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as complainant has rec- 
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ommended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act 
and the regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements of the Act and 
the regulations. When respondent has complied fully with the 
bonding requirements of the Act and the regulations, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9690) 


In re ROBERT WYLIE, JR., RANDALL WYLIE, ROBETTA W. WYLIE, 
AND ROBERTA W. WYLIE, d/b/a WYLIE EQUIPMENT COMPANY. 
P&S Docket No. 3454. Decided March 22, 1965. 


Failure to pay when due—Checks—Cease and desist—Consent 
Respondents are ordered to cease and desist from failing to pay when due 


for livestock purchased and from issuing insufficient funds checks in 
payment of such livestock. 


Mr. Garrett N. Wyss for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 18, 1965, by the Acting Director, Pack- 
ers and Stockyard Division, then Agricultural Marketing Serv- 
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ice, now Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations promulgated thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondents filed an answer on February 24, 1964, in which 
respondents admit the jurisdictional allegations of the com- 
plaint, neither admit nor deny the remaining allegations, waive 
oral hearing and the report of the Hearing Examiner, and con- 
sent to the issuance of a specified order, with findings and con- 
clusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents, Robert Wylie, Jr., Randall Wylie, Robetta W. 
Wylie, and Roberta W. Wylie, partners, d/b/a Wylie Equipment 
Company, Union, West Virginia, were at all times material 
herein engaged in the business of buying and selling in com- 
merce livestock on their own account, and are now and have 
been since November 30, 1964, so registered with the Secretary 
of Agriculture. 


2. The Staunton Livestock Market, Inc. stockyard, Staun- 
ton, Virginia, Giles County Stockyards, Inc., Narrows, Virginia, 
Buckannon Stockyards, Buckhannon, West Virginia, the Blue- 
grass Market, Inc. stockyard, Caldwell, West Virginia, and the 
Bluegrass Market, Inc. stockyard, Ronceverte, West Virginia, 
hereinafter called the stockyards, were at all times material 
herein posted stockyards subject to the provisions of the Act. 


3. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 


Date No. of Stockyard 
1964 Head Where Purchased Amount 
October 21 6 Buckhannon Stockyards $ 1,136.88 
Buckhannon, West Virginia 
November 7 170 Bluegrass Market, Inc. 19,994.97 
Caldwell, West Virginia 
10 11 Staunton Livestock Market, Inc. 1,313.00 
Staunton, Virginia 
13 93 Bluegrass Market, Inc. 9,182.33 


Ronceverte, West Virginia 
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Date No. of Stockyard 
1964 Head Where Purchased Amount 
14 191 Bluegrass Market, Inc. 18,683.25 
Caldwell, West Virginia 
20 31 Bluegrass Market, Inc. 3,181.89 
Ronceverte, West Virginia 
21 88 Bluegrass Market, Inc. 8,703.75 
Caldwell, West Virginia 
23 65 Giles County Stockyards, Inc. 6,236.68 


Narrows, Virginia 


4. Respondents, on or about the dates set forth below issued 
checks in payment for livestock purchased at the stockyards, 
which checks were returned by the bank upon which they were 
drawn because of insufficient funds in respondents’ account to 
cover such checks. 


Date 
1964 Payee Amount 
October 21 Buckhannon Stockyard $ 1,136.88 
November 10 Staunton Livestock Mkt., Inc. 1,313.00 
13 Bluegrass Market, Inc. 9,182.33 
Ronceverte Yard 
Lewisburg, West Virginia 
14 Bluegrass Market, Inc. 3,667.34 
14 Bluegrass Market, Inc. 15,015.91 
20 Bluegrass Market, Inc. 3,181.89 
(Ronceverte Yard) 
21 Bluegrass Market, Inc. 8,703.75 
23 Giles County Stockyards 6,236.68 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have violated section 312(a) of the Act (7 U.S.C. 


213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have violated section 312(a) of the Act, supra. In- 
asmuch as complainant has recommended that the order con- 
sented to by respondents be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from (1) failing to pay, 
when due, the purchase price of livestock purchased in com- 
merce, and (2) issuing checks in payment for livestock pur- 
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chased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 


such checks. 


This order shall become effective on the sixth day after serv- 
ice upon respondents. Copies hereof shall be served upon the 


parties. 


(No. 9691) 


In re BENNIE L. PENCE. P&S Docket No. 3430. Decided March 
23, 1965. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant 
under the act until he complies fully with the bonding requirements. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision By Thomas L. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed December 4, 1964, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service (presently the Consumer and Marketing Serv- 
ice), United States Department of Agriculture. Respondent is 
registered with the Secretary under the act as a dealer buying 
and selling livestock in commerce for his own account and is 
charged with engaging in business as a dealer in commerce with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon the respondent December 11, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
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the complaint, and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, the respondent has not filed an answer. 
The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further inves- 
tigation or hearing pursuant to section 202.9(c) of the rules of 
practice. On February 15, 1965, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged, be ordered to cease and desist from such 
violation and be suspended as a registrant under the act until 
he complies with the bonding requirements of the act and the 
regulations issued thereunder. No exceptions to the hearing 
Examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Bennie L. Pence, is an individual whose ad- 
dress is Geneva, Minnesota. Respondent is now and was at all 
times material herein engaged in the business of a dealer, buy- 
ing and selling livestock in commerce for his own account, and 
is now and was at all times material herein so registered with 
the Secretary under the Act. 


2. The Geneva Livestock Sales, Inc. stockyard, Geneva, Min- 
nesota, was at all times material herein a posted stockyard sub- 
ject to the provisions of the act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act terminated 
June 30, 1964. By letter dated September 1, 1964, respondent 
was informed that he would have to furnish a new bond if he 
continued to engage in livestock dealer operations in commerce. 
Notwithstanding such notice, respondent has continued to en- 
gage in the business of buying and selling livestock for his own 
account at the stockyard without filing and maintaining a rea- 
sonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See 
e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 
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A.D. 1112 (1961). Respondent should be ordered to cease and 
desist from such violation and be suspended as a registrant under 
the act until he fully complies with the bonding requirements of 
the act and the regulations issued thereunder, as recommended 


by complainant. 
ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding 
is required by the act and the regulations issued thereunder 
without filing and maintaining a reasonable bond or its equiv- 
alent, as required by the act and the regulations issued there- 
under. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respond- 
ent, when he demonstrates that he had complied with the bond- 
ing requirements of the act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 


upon the parties. 


(No. 9692) 


In re LEWIS E. CAMPBELL AND HELEN CAMPBELL, d/b/a HOTCH- 
KISS SALE YARD. P&S Docket No. 3457. .Decided March 25, 


1965. 


Market agency—Shippers’ proceeds—Checks—Records—Insolvency— 
Suspension of registration—Consent 


Respondents are ordered to cease and desist from misusing shippers’ pro- 
ceeds and issuing insufficient funds consignment proceeds checks, are 
ordered to establish an account for slippers’ proceeds and to keep 
records that fully disclose ali transactions in their business under the 
act and are suspended as registrants under the act until no longer 


insolvent. 
Mr. J. Robert Franks for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on January 22, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture. 
The Complaint charges that respondents’ financial condition does 
not meet the requirements of the Act (7 U.S.C. 204) and that 
respondents have wilfully violated certain provisions of the Act. 


On March 11, 1965, respondents filed an answer in which they 
admit the jurisdictional allegations of the Complaint and sub- 
mit to the jurisdiction of the Secretary in this matter, neither 
admit nor deny the remaining allegations set forth in the Com- 
plaint, waive oral hearing and the report of the hearing exam- 
iner, and consent to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the Complaint. Complainant has recommended that the 
order to which respondents have consented be issued. 


FINDINGS OF FACT 


1. The Hotchkiss Sale Yard, Hotchkiss, Colorado, hereinafter 
referred to as the stockyard, is now, and was at all times men- 
tioned herein, a posted stockyard subject to the provisions of 
the Act. 


2. (a) Lewis E. Campbell and Helen Campbell, respondents, 
are partners, doing business as Hotchkiss Sale Yard, whose busi- 
ness address is Hotchkiss, Colorado. 


(b) Respondents are now, and were at all times mentioned 
herein, engaged in the business of buying and selling livestock 
in commerce on a commission basis and buying and selling live- 
stock in commerce for their own account. 


(c) Respondents are now, and were at all times mentioned 
herein, registered with the Secretary of Agriculture as a mar- 
ket agency buying and selling livestock in commerce on a com- 
mission basis and as a dealer buying and selling livestock in 
commerce for their own account. 


3. Respondents’ financial condition does not meet the require- 
ments of the Act and at all times since on or about December 
4, 1964, respondents’ financial condition has not met the require- 
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ments of the Act. As of December 4, 1964, respondents’ current 
liabilities exceeded their current assets by approximately $19,- 


038.02. 


4. Respondents, during the period October 26, 1964, through 
December 4, 1964, issued seven (7) checks drawn on their “Cus- 
todial Account for Shippers’ Proceeds,” in payment of net pro- 
ceeds resulting from the sale of livestock by respondents at the 
stockyard on a commission basis, which checks were not paid 
when presented for payment because of insufficient funds in said 
account, as follows: 


Bank Statement 


Date of Amount of Date Check 
Presentation Check Paid 
1964 1964 
October 26 $113.19 October 27 
26 67.02 27 
November 9 138.86 November 10 
12 141.38 23 
16 27.06 17 
23 182.94 24 
Derember 4 26.64 


5. Respondents, during the period October 26, 1964, through 
December 4, 1964, used funds received as proceeds from the sale 
of livestock consigned to them for sale at the stockyard on a 
commission basis for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of the livestock in that: 


(a) As of December 4, 1964, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $1,659.89, and had to offset said checks, 
cash in said bank account in the amount of $2.77, no deposits in 
transit and no current proceeds receivable, resulting in a defi- 
ciency of $1,657.12 in funds available to pay shippers proceeds; 
and 


(b) During said period, the seven (7) checks, specified in 
Finding of Fact 4 above, drawn by respondents on their “Cus- 
todial Account for Shippers’ Proceeds,” in payment of net pro- 
ceeds resulting from the sale of livestock by respondents at the 
stockyard on a commission basis, were not paid when presented 
for payment because of insufficient funds in said account. 
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6. Respondents, during the period from October 19, 1964, 
through December 4, 1964, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions 
involved in their business as a market agency and dealer under 
the Act. Respondents, during such period (a) failed to keep a 
general ledger of accounts showing assets, liabilities, income, 
expenses and net worth, including an accounts receivable ledger; 
(b) failed to make and keep monthly reconciliations of their 
bank accounts; and (c) failed to keep and maintain a record of 
livestock purchased for market support purposes and an accu- 
rate record of the number and weight of livestock bought or 
sold on a dealer basis and the prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 3 hereof, it 
is concluded that respondents are insolvent within the meaning 
of the Act (7 U.S.C. 204), and, by reason of the facts alleged 
in Findings of Fact 4, 5 and 6 hereof, it is concluded that re- 
spondents have wilfully violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221), and sections 
201.40, 201.41, 201.42 and 201.46 of the regulations (9 CFR 
201.40, 201.41, 201.42, 201.46. Inasmuch as respondents have 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondents shall cease and desist from (1) using funds re- 
ceived from the sale, in commerce, of livestock consigned to 
them for sale on a commission basis for purposes of their own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; and (2) issuing 
proceeds checks without having and maintaining sufficient funds 
on deposit in the bank upon which they are drawn to pay such 
checks when presented for payment. 


Respondents shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds,” or by some similar designation, and shall maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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Respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business under the Act. Respondents shall keep 
and maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth, including an accounts 
receivable ledger, and (2) a record of livestock purchased for 
market support purposes and an accurate record of the number 
and weight of livestock bought or sold on a dealer basis and the 
prices paid or received therefor. Respondents shall make and 
keep monthly reconciliations of their bank accounts. 


Respondents are suspended as registrants under the Act for a 
period of 30 days and thereafter until such time as respondents 
shall demonstrate that they are no longer insolvent. When re- 
spondents demonstrate that they are no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating 
such suspension after the 30-day period. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondents and copies hereof shall be served 
upon the parties. 


(No. 9693) 


THE DALLES LIVESTOCK COMMISSION, INC. v. JACK MEISNER, OR- 
VILLE THOMPSON AND J. D. PECK. P&S Docket No. 3073. 
Decided March 25, 1965. 


Agent—Partially disclosed principal 


Where agent purchased cattle for partially disclosed principal, both are 
liable to complainant-seller for full purchase price. Complaint dis- 
missed as to respondent Peck in whose trucks the animals were hauled. 


Complainant pro se. Mr. Brent Nevin, Vancouver, Wash., for respondent 
Jack Meisner. Mr. Dean Kloepfer, Burley, Idaho, for respondent Orville 
Thompson. Respondent J. D. Peck pro se. Mr. Arno Reifenberg, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on January 8, 1963, 
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complainant seeks reparation in the sum of $580.23, alleging that 
The Dalles Livestock Commission, Inc. sold five heifers to re- 
spondent Meisner for $580.23; that said respondent advised com- 
plainant that the cattle were purchased for respondent Thompson 
“and that Thompson would send” a check to complainant; that 
“Thompson claims he paid Meisner for the cattle and Meisner 
claims Thompson didn’t pay him but was to pay the yard.” It is 
further alleged that the “brand records show the cattle were sent 
to Burley, Idaho for Thompson and Peck.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served on respondent Meisner on 
November 18, 1963 and on respondents Peck and Thompson, re- 
spectively, on November 19, 1963. A copy of the investigative 
report was served on complainant on November 18, 1963. 


Respondent Meisner filed an answer on December 3, 1963, ad- 
mitting the purchase of the cattle from complainant. Said re- 
spondent alleges that such livestock was purchased for the ac- 
count of respondent Thompson; and that said respondent agreed 
to pay complainant for the animals. 


Respondent Peck filed an answer on December 5, 1963, alleging, 
inter alia: 


In reference to five (5) heifers in the said complaint, they 
were not bought for me and no one had authority to use my 
name in any connection with them. My truck hauled a load 
of cattle from The Dalles, Oregon to Burley, Idaho on the 
date in question, but we hauled them for Orval Thompson 
and Mr. Thompson paid us the freight bill, but as far as 
having any other connection with the cattle, we did not. 


Respondent Thompson filed an answer on December 9, 1963, 
alleging, inter alia: 


That respondent Meisner had no authority or Power of 
Attorney to charge any stock or cattle at The Dalles Live- 
stock Commission, Inc.; that any cattle that were purchased 
by respondent Meisner was the property of respondent Meis- 
ner and any cattle that were billed to Respondent Thompson 
were paid for by respondent Thompson to respondent Meisner. 


In his answer, respondent Thompson also moved to dismiss the 
complaint; and the motion was properly denied by the presiding 
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officer. Thereafter, pursuant to respondents’ requests, an oral 
hearing was held in Portland, Oregon on July 8, 1964. Arno 
Reifenberg, of the Office of the General Counsel of this Depart- 
ment, served as presiding officer. Lon London, The Dalles, Oregon, 
manager of the The Dalles Livestock Commission, Inc., appeared 
for complainant. Brent Nevin, Attorney at Law, Vancouver, 
Washington, represented respondent Meisner. No appearance 
was entered by respondent Thompson or by respondent Peck. 
Three witnesses testified at the hearing. After the hearing, re- 
spondents Peck and Thompson filed supplemental statements and 
respondent Meisner filed comments with respect to the statement 
filed by respondent Thompson. 


FINDINGS OF FACT 


1. Complainant, The Dalles Livestock Commission, Inc., The 
Dalles, Oregon, a corporation, was at all times material herein 
registered under the Act with the Secretary of Agriculture as a 
market agency. 


2. Respondent Jack Meisner, Route 1, Box 196, Orchards, 
Washington, an individual, was at all times material herein regis- 
tered under the Act with the Secretary of Agriculture as a dealer. 


3. Respondent Orval “Orville” Thompson, Burley, Idaho, an 
individual, was at all times material herein engaged in the busi- 
ness of a dealer. 


4. Respondent J. D. Peck, Box 424, Burley, Idaho, an individ- 
ual, was at all times material herein registered under the Act 
with the Secretary of Agriculture as a dealer. 


5. On November 10, 1962, at the stockyard then kaown as 
The Dalles Livestock Commission, Inc., stockyard, The Dalles, 
Oregon, a posted stockyard subject to the provisions of the Act, 
hereinafter referred to as the stockyard, respondent Meisner 
bought 5 heifers at auction from complainant under the desig- 
nation “Meisner #20.” The use of this designation was under- 
stood by complainant to mean that the cattle were purchased by 
Meisner pursuant to an order. The total purchase price oi the 
cattle was $580.23. Complainant has not been paid any part of 
the purchase price of the animals. 


6. The animals were purchased by Meisner pursuant to an 
order by respondent Thompson. In connection with this trans- 
action, Thompson was a partially disclosed principal. Pursuant 
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to respondent Thompson’s instructions, a brand certificate was 
issued which showed “Peck & Thompson, Burley, Idaho” as the 
consignee of the cattle. 


7. On Sunday, November 11, 1962, the cattle were picked up 
at the stockyard by a truck owned by respondent Peck. 


8. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


For approximately six months prior to the transaction of 
November 10, 1962, respondent Meisner purchased cattle pursuant 
to orders by respondent Thompson. Meisner testified that the 
five head involved in this proceeding were also purchased pur- 
suant to an order by the former. According to complainant’s 
manager the first time he talked to Thompson regarding the pay- 
ment of the purchase price of the cattle by said respondent, no 
question was raised by Thompson as to Meisner’s authority to 
purchase the cattle for Thompson’s account and he stated that 
complainant should bill Meisner and Thompson would settle with 
Meisner. It further appears that at least four of the five head 
were resold by Thompson in Idaho. On the basis of the record, 
it is concluded that Meisner had authority to purchase the five 
head of cattle for the account of Thompson. It might be noted 
that the record indicates that Thompson did not pay Meisner for 
the cattle. 


Customarily, pursuant to Thompson’s instructions, cattle pur- 
chased by him were consigned to “Thompson & Peck, Burley, 
Idaho,” and such cattle were generally trucked to Idaho in trucks 
owned by Peck. However, said respondents contend that Peck 
had no interest in the five head involved in this proceeding or in 
any of the cattle purchased by Thompson in Oregon around the 
time involved. It appears that neither complainant nor Meisner 
had any direct contact with Peck; and prior purchases by Meisner 
pursuant to orders by Thompson were paid for by Thompson. In 
light of the foregoing it is further concluded that the purchase 
of che five head was for Thompson’s separate account and the 
complaint should be dismissed as to respondent Peck. 


The five head were purchased by Meisner at auction under the 
designation “Meisner #20.” The designation was understood by 
complainant to mean that the purchase was made by Meisner pur- 
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suant to an order. Complainant “had an idea” that the order was 
Thompson’s but complainant did not really know this to be a fact 
until after the sale when Meisner gave specific instructions re- 
garding the disposition of the cattle. After the sale, Meisner 
“could’ve sent them [the cattle] anywhere and they’d been no 
question.” Under these circumstances, it must be found that the 
purchase by Meisner was made on behalf of a partially disclosed 
principal. Missoula Livestock Auction v. Nordtome, 23 A.D. 1204 


(1964). 


The failure to pay for livestock bought in commerce at a posted 
stockyard, constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Mason-Dixon 
Livestock Market v. Weinberg, 23 A.D. 933 (1964). Complainant 
has not received payment for the five head sold by it at the stock- 
yard on November 10, 1962. Accordingly, it should be awarded 
reparation in the amount of the agreed purchase price of such 
five head. Orval Thompson as the principal for whose account 
the purchase was made is liable to the complainant for the pur- 
chase price. Respondent Meisner is also liable to complainant 
inasmuch as a person purchasing livestock as agent for an un- 
disclosed or a partially disclosed principal is liable to the seller 
with respect to such purchase if payment is not made by the prin- 
cipal. Houck v. Davis, 23 A.D. 939 (1964). Accordingly, respond- 
ents Thompson and Meisner will be held jointly and severally 
liable to the complainant for the sum of $580.23, the agreed pur- 
chase price of the five head. Of course, payment to complainant 
of a total of $580.23, plus interest, will discharge its claim. Cf. 
Joseph Melnick Building and Loan Association v. Melnick, 64 A. 


2d 773, 776 (1949). 


ORDER 


Within 30 days from the date of this order, respondents Thomp- 
son and Meisner shall jointly and severally pay to complainant as 
reparation the sum of $580.23 with interest thereon at the rate 
of 5% per annum from December 1, 1962 until paid. The com- 
plaint is hereby dismissed as to respondent Peck. 


Copies hereof shall be served upon the parties. 
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(No. 9694) 


In re JACK ROULSTON. P&S Docket No. 3397. Decided March 25, 
1965. 


Failure to pay when due—Checks—Records—Insolvency—Suspension 
or registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment of such livestock, is ordered to keep records that fully disclose 
all transactions involved in his business and is suspended as a regis- 
trant under the act for a period of 30 days and thereafter until no 
longer insolvent. 


Mr. Ronald D. Cipolla for complainant. Mr. Lawrence D. Arrington, Hatties- 
burg, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on November 4, 1964, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent’s financial condition does not meet the require- 
ments of the act and that respondent has violated the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations, in various respects. 


On March 5, 1965, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Ex- 
aminer, and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is P. O. Box 303, 
Petal, Mississippi, is now, and was at all times material herein, a 
dealer within the meaning of the act, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account. 
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2. The George County Stockyards, Lucedale, Mississippi, and 
the Waynesboro Livestock Yard, Waynesboro, Mississippi, here- 
inafter referred to as the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provisions 
of the act. 


3. Respondent’s current liabilities presently exceed his current 
assets. As of September 28, 1964, respondent’s current liabilities 
exceeded his current assets by approximately $8,798.50. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own ac- 
count at the stockyards and failed to pay, when due, the full 
amount of the purchase price of such livestock. 


Date No. of Purchased Amount of 

1964 Head From Purchases 
June 23 29 Waynesboro Livestock Yard, Inc. $1,785.72 
July 7 33 Waynesboro Livestock Yard, Inc. 1,832.15 
August 27 33 George County Stockyards 2,075.78 
September 17 49 George County Stockyards 2,851.73 
September 24 36 George County Stockyards 2,101.10 


5. Respondent, in connection with his purchases of livestock 
on June 23 and July 7, 1964, referred to in Finding of Fact 4 
above, issued checks, subsequent to the time of said purchases, in 
purported payment of the purchase price of said livestock, which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds. 


6. Respondent, during the period from on or about January 1, 
1964, through on or about September 28, 1964, in connection with 
his dealer operations under the act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent, during such period, 
failed to keep: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, (b) a cash receipts 
and disbursements journal, (c) monthly bank reconciliations, (d) 
buyers’ invoices for all livestock purchases, and (e) a record of 
the number, weight, and price of livestock bought, sold or other- 
wise disposed of each business day. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 
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By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among others: (a) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth, (b) a cash receipts and disbursements 
journal, (c) monthly bank reconciliations, (d) buyers’ invoices 
for all livestock purchases, and (e) a record of the number, 
weight, and price of livestock bought, sold, or otherwise disposed 
of each business day. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30-day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9695) 


In re GEORGE DUMA, d/b/a DUMA PACKING COMPANY. P&S 
Docket No. 3438. Decided March 29, 1965. 


Insolvency—Checks—Failure to pay when due—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from purchasing while insolvent, 
issuing insufficient funds checks and failing to pay when due in con- 
nection with the purchase of livestock in commerce. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on December 18, 1964, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the act and 
regulations promulgated thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 


Respondent filed an amended answer on February 23, 1965, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and, for the 
purposes of this proceeding only, consents to the issuance of a 
specified order, with findings and conclusions based upon the 
allegations contained in the complaint. Complaint has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as Duma Pack- 
ing Company, with a place of business at 1990 West Center Road, 
Clinton, Ohio. Respondent is now, and was at all times material 
herein, a packer within the meaning of the act and subject to the 
provisions of the act, in that respondent at all times material 
herein engaged in the business of buying livestock in commerce 
for purposes of slaughter. 
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2. The Farmers’ Livestock Association stockyard, Wooster, 
Ohio, and the Hartville Livestock Auction stockyard, Hartville, 
Ohio, are now, and were at all times material herein, posted stock- 
yards subject to the provisions of the act. 


38. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from 
January 1, 1964, through August 24, 1964, purchased livestock in 
commerce for purposes of slaughter while his current liabilities 
exceeded his current assets, without paying for such livestock at 
the time of purchase. 


Date of Name and Address Purchase 

Purchase of Seller Price 
1964 

February 3 Gerald H. Harris, Ashland, Ohio $2,360.20 

5 ? 1,349.50 

10 - 4,353.86 

12 ss 2,030.25 

18 ” 2,368.82 

20 ” 1,216.62 

April 9 Moses H. Yoder, Hartville, Ohio 1,540.75 

May 28 ~ 1,201.40 

August 17 Hartville Livestock Auction, 4,496.50 

Hartville, Ohio 
24 ” 486.12 


4. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce for purposes of 
slaughter, and in connection therewith, issued checks in payment 
for such livestock which checks were returned by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. 


Date Check Payee of Amount of 
Issued Check Check 
1963 

January 7 Paul Emerson $5,904.83 
7 m 2,281.71 

17 . 5,684.35 

1964 

February 3 Gerald Harris 6,199.18 
7 = 4,251.24 

15 ” 2,838.64 

21 re 2,642.30 

21 ” 2,603.24 

21 ” 2,314.25 


5,286.16 
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5. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock at posted stockyards subject to 
the provisions of the act for purposes of slaughter, and, in con- 
nection therewith, failed to pay, when due, the purchase price of 
such livestock. 


Date of Name and Address of Purchase 
Purchase Posted Stockyard Price 
1963 
April 9 Farmers’ Livestock Association, Wooster, Ohio $6,305.94 
16 ’ 5,996.17 
1964 
August 17 Hartville Livestock Auction, Hartville, Ohio 4,496.50 
24 "a 486.12 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 
herein, it is concluded that respondent has engaged in and used, 
unfair and deceptive practices in commerce, in violation of section 
202(a) of the act (7 U.S.C. 192(a)) and has violated section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


The complainant has recommended that the order consented to 
by respondent be issued. The order will be issued. 


ORDER 


Respondent, his representatives, agents and employees, ' directly 
or through any corporate or other device, shall cease and desist 
from: (1) purchasing livestock in commerce while respondent’s 
current liabilities exceed his current assets unless respondent pays 
the full purchase price of the livestock at the time of purchase; 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; and (3) failing to pay, when due, the purchase price of 
livestock purchased in commerce. 


Copies hereof shall be served upon the parties. 
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(No. 9696) 


Eu Paso LIVESTOCK ExPREss, INC. v. D. L. TATE. P&S Docket 
No. 3376. Decided March 29, 1965. 


Failure to pay—Trucking charges 


Respondent is ordered to pay balance due and owing under agreement for 
trucking services supplied by complainant. 


Complainant and respondent pro se. Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on June 3, 1964, com- 
plainant seeks reparation in the sum of $133.37 which is alleged 
to be the balance owed to complainant in connection with the 
trucking of 148 head of cattle consigned by respondent to the 
Humboldt Livestock Auction, Inc., for sale for his account. An 
amendment to the complaint was filed on July 27, 1964. 


Copies of the complaint, of the amendment, and of the investi- 
gative report, prepared by the Packers and Stockyards Division 
of the Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice, were served upon the respondent 
on August 17, 1964. A copy of the investigative report was served 
upon the complainant on August 18, 1964. 


Respondent requested an extension of time within which to file 
an answer. Pursuant to his request, the time for filing an answer 
was extended to September 17, 1964. On September 16, 1964, 
respondent filed an answer alleging: 


“That Respondent ordered two trucks to transport cattle 
from Lamesa, Texas to Humboldt, Iowa and understood that 
Complainant would haul two truckloads at $1.00 per cwt. 
and that any additional load, above two, would be at $1.15 
per cwt. 


* * * * * 


Respondent denies that he agreed to pay ‘on the loaded 
weights,’ but says that he understood that payment was to 


> 9% 


be made, as is usual and customary, on ‘off. truck weights’. 
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Complainant requested an oral hearing which was held at 
Lamesa, Texas on December 11, 1964. W. A. Bolding, Office of 
the General Counsel of this Department, served as presiding 
officer. Mr. Gene Russell, El Paso, Texas, an employee of the 
complainant, appeared and testified for his employer. No appear- 
ance was entered by respondent. 


FINDINGS OF FACT 


1. Complainant, E] Paso Livestock Express, Inc., P. O. Box 
1976, El Paso, Texas, a corporation, was at all times mentioned 
herein engaged in the business of transporting livestock. 


2. Respondent, D. L. Tate, Lamesa, Texas, is an individual 
doing business as Tate Brothers Livestock Auction Company. 
At all times material herein respondent was registered under the 
Act with the Secretary of Agriculture as a market agency. 


3. On March 2, 1964, respondent made an oral agreement with 
complainant whereby complainant was to truck two loads of cattle 
from Lamesa, Texas, to Humboldt, Iowa, at an agreed transpor- 
tation charge of $1.00 per hundredweight in respect to the first 
truck load, and $1.15 per hundredweight in respect to the second. 
The weights were to be determined on the basis of truck or loaded 
weights. 


4. The two truck loads of cattle were transported by complain- 
ant from Texas to Iowa where they were sold for respondent’s 
account by the Humboldt Livestock Auction, Inc., on March 6, 
1964. Under the agreement between complainant and respondent, 
the Humboldt Livestock Auction, Inc., was to deduct from the 
proceeds of sale the amount of the transportation charge owed to 
complainant and was to remit such amount to the latter. 


5. Pursuant to respondent’s instructions, Humboldt Livestock 
Auction, Inc., remitted $793.28 to complainant. Under its agree- 
ment with respondent, complainant was entitled to be paid a 
transportation charge of $926.65. Complainant has not received 
any further payment in this connection. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 
CONCLUSIONS 


It is complainant’s position that under its agreement with 
respondent payment was to be made, on the basis of loaded or 
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truck weights, at the rate of $1.00 per hundredweight in respect 
to the first truck load and $1.15 per hundredweight in respect to 
the second truck load. 


Respondent in the answer filed by him on September 16, 1964, 
alleges that “any additional load, above two” would be paid for 
at the rate of $1.15 per hundredweight, but that complainant was 
to “haul two truckloads at $1.00 per cwt.” 


On June 16, 1964, in a letter to the Department which was 
incorporated in the investigative report, respondent states: 


“El Paso Livestock Express was paid freight according to my 
agreement with them, being $1.00 per hundred for the first 
load to Humboldt, Iowa. I did agree to pay $1.15 per hundred 
for any other freight but there was not any more, since the 
first turned out to be very unprofitable.” 


At the hearing, a document was introduced into evidence which 
was described by complainant’s witness as “a copy of the despatch 
sheet that was made out on the day that Mr. Frank McGraw, 
despatcher at that time, with his conversation to D. L. Tate.” The 
document is a “Livestock Trans. Order” dated March 2, 1964. It 
bears a notation: “One load only for $1.00 after that not less than 
$1.15.” The order shows the “Cwt rate quoted” as “$1.00 loaded 
One load only”; and the “Est. wts.” as “86000 at $1.0714.” 


On the basis of the record viewed as a whole, it is concluded 
that under complainant’s agreement with respondent the former 
was to be paid, on the basis of the loaded weights, at the rate of 
$1.00 per hundredweight for the first truckload and at the rate 
of $1.15 per hundredweight for the second load. 


Under the agreement of the parties, the Humboldt Livestock 
Auction, Inc., was to deduct, from the proceeds of the sale of the 
cattle, the amount of the transportation charge owed to complain- 
ant and was to remit such amount to complainant. However, 
pursuant to respondent’s instructions, Humboldt Livestock Auc- 
tion, Inc., deducted and remitted less than the amount to which 
complainant was entitled under the agreement. Therefore, re- 
spondent is liable to complainant for the balance of the freight 
charge. Miller & Vidor Lumber Co. v. Atchison, Topeka and Santa 
Fe Railroad Co., 192 S.W. 354 (1917). His failure to pay such 
balance to complainant constitutes an unjust practice in violation 
of the Act on the basis of which reparation may be awarded. 





——~-—~ 
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Daubert v. Fowler Auction Co., 20 A.D. 92 (1961). Accordingly, 
reparation will be awarded to complainant in the amount of such 
balance. Born v. Nielsen, 22 A.D. 492 (1963). 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant as reparation the sum of $133.37 with interest 
thereon at the rate of 5% per annum from April 1, 1964, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 9697) 


In re ARMOUR AND COMPANY. P&S Docket No. 3109. Decided 
March 30, 1965. 


Packer—Gifts in sales promotion campaign—Cease and desist—Consent 


Respondent is ordered to cease and desist from sponsoring or conducting 
any sales promotion program under which it offers or gives personal 
gifts of more than nominal value to officers or employees of retail food 
stores, or to the stores which gifts may be utilized for personal use 
of any officer or employee other than in the course of the store’s business, 
based upon the volume of refrigerated processed meat products pur- 
chased from Armour. In view of the novel issues in this proceeding, the 
order contains the conditions under which Armour may obtain a modi- 
fication thereof after May 15, 1966. 


Mr. Robert R. Kimmel for complainant. Mr. Donald R. Kanzler, Chicago, 
Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on February 
19, 1964, by the Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service (formerly the Agricultural Mar- 
keting Service), United States Department of Agriculture. The 
complaint alleges that Armour and Company violated various 
provisions of the Act in connection with several sales promotion 
programs sponsored and conducted by it during 1963. 
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On March 30, 1965, Armour and Company filed an amended 
answer in which it states (1) that it is a packer subject to the 
provisions of the Packers and Stockyards Act, 1921, as amended, 
(2) that it is engaged in the business of manufacturing and sell- 
ing meat and meat food products in commerce, (3) that it waives 
oral hearing, the report of the Hearing Examiner, and the inclu- 
sion in the final order of the Secretary of Agriculture of any find- 
ings of fact other than those set forth in paragraphs 1 through 
3 of its amended answer, (4) that it consents to the entry of a 
specified order, which order shall have the same force and effect 
as if entered after full hearing and shall become effective on May 
15, 1965, (5) that its amended answer is for settlement purposes 
only and does not constitute an admission by respondent that it 
has violated the Act and evinces a willingness of respondent to 
cooperate with the Department in bringing about certain changes 
in marketing practices, and (6) that its amended answer is made 
with the understanding that the order consented to relates only 
to the types of sales promotion programs referred to in paragraph 
VI of the complaint and shall not be construed as applying to, nor 
passing upon the merits of, programs or activities not involved 
in this proceeding, such as the payment or granting of anything 
of value by respondent to any of its retail food store customers 
for promotional services or facilities furnished by any such cus- 
tomer, or the furnishing of promotional services or facilities by 
respondent to any such customer, in connection with the retail 
sale of refrigerated processed meat products manufactured, sold 
or offered for sale by respondent. Complainant has recommended 
that the order consented to by Armour and Company be entered. 
Complainant states in its recommendation that in view of the 
novel issues in this proceeding complainant believes that a pro- 
vision for subsequent modification, included by respondent as an 
essential part of the order consented to, is appropriate in this 
proceeding. 


FINDINGS OF FACT 


1. Armour and Company, hereinafter referred to as the re- 
spondent, is a corporation organized and existing under the laws 
of the State of Delaware with its general offices located at 401 
North Wabash Avenue, Chicago, Illinois. 


2. Respondent is now, and was at all times material herein, a 
packer within the meaning of that term as defined in the Packers 
and Stockyards Act, 1921, as amended. 
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3. Respondent is now, and was at all times material herein, 
engaged in the business of manufacturing and selling meat and 
meat food products in commerce. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 

Upon a record composed of the complaint and the stipulation 

or agreement consenting to the order, the Secretary may 

enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing. 

The amended answer filed by Armour and Company comes 
within the provisions of the above section and may serve as the 
basis for the entry of a consent order. The facts stated by Armour 
are set forth in the findings of fact and are sufficient to subject 
Armour and Company to the jurisdiction of the Secretary of 
Agriculture under the provisions of the above section. 


Armour and Company has agreed to the entry of a specified 
cease and desist order and complainant has recommended that 
the order consented to by Armour and Company be entered. Ac- 
cordingly, the order will be issued. 


ORDER 


Respondent Armour and Company, a corporation, by its officers, 
directors, agents, and employees, in or in connection with the sale 
and distribution in commerce of refrigerated processed meat prod- 
ucts, such as bacon, hams, sausage, frankfurters, and lunch 
meats, shall cease and desist from sponsoring or conducting any 
sales promotion program under which: 


1. any officer, agent, or employee of any of its retail food 
store customers is offered or given any personal gift of 
more than nominal value, or 
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2. any of its retail store customers is offered or given any 
personal gift of more than nominal value which is intended 
to be, or which respondent has reason to believe will be, 
utilized for, or devoted to, the personal use of any officer, 
agent, or employee of such customer other than in the 
business of such customer, 


conditioned upon the amount of respondent’s refrigerated proc- 
essed meat products purchased by such customer. 


In addition to any and all other rights to obtain modification 
or termination of this order which respondent may have, this 
order shall be modified, on application or applications of respond- 
ent filed at any time after the expiration of one year from the 
effective date hereof, to eliminate any stricture, limitation, or re- 
quirement herein contained which is not then applicable to similar 
activities and conduct of all other packers subject to the jurisdic- 
tion of the Secretary of Agriculture under the Packers and Stock- 
yards Act, 1921, as amended, as evidenced by any final court deci- 
sion or any order, rule, regulation, or change of policy under the 
Packers and Stockyards Act, 1921, as amended. 


This order shall become effective on May 15, 1965. 


Order issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9698) 


VIRGIL R. MCCORMACK v. JOHN H. SPANG. P&S Docket No. 3342. 
Dismissed March 11, 1965. 


(No. 9699) 


MAPES PRODUCE COMPANY v. THOMAS J. HOLT Co., INc. PACA 
Docket No. 9226. Decided March 1, 1965. 


Contract term—‘Terminal” quality of lettuce—Good delivery— 
Rejection without reasonable cause 


Where respondent failed to prove that “terminal” quality of lettuce is same 
as or equal to U.S. No. 1 grade lettuce, and where complainant made 
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good delivery pursuant to good delivery standards, respondent’s rejec- 
tion was without reasonable cause. 


Mr. Paul G. Hunter, Bureau of Service, Phoenix, Ariz., for complainant. 
Mr. Ned Stein, Philadelphia, Pa., for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a carload of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, which filed 
an answer and counterclaim thereto. A copy of the answer and 
counterclaim was served on complainant, who filed a reply to the 
counterclaim. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the evidence is 
submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, James L. Mapes, doing busi- 
ness as Mapes Produce Company, whose address is 83-300 High- 
way 99, Indio, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Thomas J. Holt Co., Inc., is a corporation whose 
address is Pennsylvania Produce Terminal, Delaware and Oregon 
Avenue, Philadelphia, Pennsylvania. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On February 21, 1963, in the course of interstate commerce, 
complainant sold to respondent 704 cartons of California lettuce, 
Mapes brand, 2-dozen size, at a price of $1.75 per carton, plus 
15¢ per carton cooling charges, for a total purchase price of 
$1,337.60, f.0.b. loading point, El Centro, California. 
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4. The contract between the parties was negotiated by respond- 
ent’s agent, Edward J. Senini, a broker of Yuma, Arizona, who 
issued a Confirmation of Purchase on February 23, 1963, in con- 
nection with the transaction. Included in the confirmation, among 
other information, was the following statement: 


“This Shipment Was Not Inspected by Our Agents but Ship- 
per States Description of Quality as Follows: TERMINAL.” 


This statement was printed on the confirmation, except for the 
word “TERMINAL.” 


5. A copy of the confirmation of purchase was received by com- 
plainant, who made no objection to the terms contained thereon. 


6. Pursuant to the contract set forth in Finding of Fact No. 3, 
complainant, on February 21, 1963, shipped lettuce in car PFE 
4876 meeting contract requirements from El Centro, California, 
to respondent at Philadelphia, Pennsylvania. 


7. Car PFE 4876 arrived at Philadelphia on March 1, 1963, 
where a Federal inspection was made at 9:15 a.m. on that date 
upon the application of respondent. The results of that inspec- 
tion, in relevant part, are as follows: 


“Quality: Generally fairly well trimmed. Good green color. 
76% hard, 24% firm. Grade defects average 7%, mostly 
broken midribs. 


“Condition: Generally fresh and crisp. 


“Wrapper leaves: 4% damage by dark brown midrib dis- 
coloration. No decay. 


“Head leaves: From 1 to 3 heads per carton, average 8% 
damage by external Tipburn. 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1... only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in 3 upper layers.” 


8. Respondent wired complainant the results of the inspec- 
tion at 11:40 on March 1, and ended the wire by saying: 


“... FAILS GRADE USONE PLACE CAR ELSEWHERE 
ADVISE.” 
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Complainant wired a reply immediately, as follows: 


“THIS CAR WAS SOLD YOU FOB BASIS WITH NO 
GRADE SPECIFIED STOP UNDER GOOD DELIVERY 
STANDARD THIS CAR WAS 13 PER CENT CONDITION 
DEFECTS AND IS CONSIDERED A GOOD DELIVERY. 
WE EXPECTING IMMEDIATE PAYMENT.” 


Respondent then wired complainant, still on the same day, that 
the lettuce in car PFE 4876 was not good terminal quality and 
that respondent would handle only for complainant’s account or 
complainant could make other disposition of the shipment. Com- 
plainant then wired respondent as follows: 


“OKAY TO HANDLE FOR ACCOUNT WHOM IT MAY 
CONCERN. WILL SETTLE LIABILITY LATER. WE 
CONTEND THAT WE MADE GOOD DELIVERY AND 
THAT YOU ARE DEFINITELY NOT HANDLING THIS 
CAR FOR OUR ACCOUNT.” 


9. Respondent resold the lettuce in car PFE 4876 and rendered 
an account sales to complainant. The account sales showed the 
resale had been made on March 4, 1963, resulting in net proceeds 
of $551.75, which has been remitted to complainant as an undis- 
puted amount. 


10. The formal complaint was filed on June 7, 1963, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contends that the lettuce involved herein was to 
be “terminal” quality; that “terminal” quality is synonymous 
with U.S. No. 1 grade; that it is so understood both in the trade 
and by the parties in making the subject contract; but that the 
subject lettuce failed to meet this requirement of the contract, 
in breach thereof. 


Complainant does not deny that the lettuce was to have been of 
“terminal” quality. He does deny, however, that the term is un- 
derstood to be synonymous with U.S. No. 1 grade, either in trade 
usage or by the parties to the contract involved herein. While 
it is not clear what meaning complainant attaches to the term, 
the burden of proving, by a preponderance of the evidence, that 
lettuce designated as “terminal” quality is understood to be the 
same as, or equal to, U.S. No. 1 lettuce, rests upon respondent as 
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the party affirmatively alleging same. In this connection both 
parties recognize the fact that “terminal quality” is not one of 
the trade terms and definitions construed in section 46.41 of the 
regulations (7 CFR 46.41). While it is true that the meaning of 
the term was considered by the Secretary in Huron Growers & 
Shippers, Inc. v. C. Basil Company, Inc., 23 A.D. 1175, the dis- 
cussion in that case was based on circumstances that differed 
from those presented in the instant proceeding and therefore is 
of little assistance to us here. In short, there is no evidence in the 
record, beyond the affidavit statements of respondent’s president, 
Thomas J. Holt, and the broker, Edward J. Senini, that wouid 
show that there is any correlation between the term “terminal 
quality” and the United States Standards for lettuce. 


Respondent argues, however, that f.o.b. price of $1.75 per 
carton at loading point in E] Centro specified in the contract be- 
tween the parties indicates that “terminal quality” lettuce is 
equal to or is the same as U.S. No. 1. Respondent, in this con- 
nection, submits in evidence a relevant quotation contained in 
the Federal-State Market News Service Vegetable Report No. 64, 
dated February 25, 1963, which is as follows: 


“Sales FOB SHIPPING POINT FOR FEBRUARY 21: 
“El Centro, Calif. (Imperial Valley) 


“Demand good on preferred. Demand fair others. MKT 
ABOUT STEADY. FOB shipping point Iceberg STD ctns 
24s 1.00-1.50 mos 1.25, few 1.75 1 mark 2.00...” 


While it is true, and it is admitted by complainant, that the 
contract price of the lettuce involved herein was at the top, or 
near the top of the prices quoted for El Centro lettuce on Febru- 
ary 21, 1963, this fact by itself does not establish that the subject 
lettuce or any other lettuce selling at $1.75 per carton, f.o.b. El 
Centro, was U.S. No. 1 lettuce at that time and place. The price 
offered undoubtedly reflected the grade, quality and condition of 
the lettuce offered for sale, but might, and also probably did, 
reflect other factors present in the market on that day, including 
supply and demand. 


In reviewing the evidence, we conclude that respondent has 
failed to sustain its burden of proving that “terminal” quality 
lettuce is the same as, or is equal to, U.S. No. 1 grade lettuce. 
We also conclude that respondent has failed to show that there 
is any correlation between this term and the United States Stand- 
ards for lettuce, so that the sale was made without representation 
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as to grade. Based on the Federal inspection made at destination, 
therefore, complainant made good delivery as that term is con- 
strued in the good delivery standards for lettuce, 7 CFR 46.42 (2). 
Accordingly, we conclude that respondent’s rejection was without 
reasonable cause, and in violation of section 2 of the act. 


The f.o.b. contract price of the lettuce involved herein was 
$1,337.60. Respondent has paid complainant $551.75 of this 
amount, leaving $785.85 due and owing in connection with this 
transaction. Accordingly, reparation should be awarded to com- 
plainant against respondent in the sum of $785.85, with interest. 

Since no merit has been found in respondent’s claim concerning 
complainant’s breach of contract, its counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $785.85, with interest thereon 
at the rate of 5 percent per annum from April 1, 1963, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9700) 


OUTTEN & WALKER v. C. J. PRETTYMAN, JR. PACA Docket No. 
9406. Decided March 1, 1965. 


Consignment—Failure to establish—Damages—Weight Specifications 


Where respondent failed to establish a consignment, he is liable for purchase 
price of potatoes less damages for breach of weight specifications, in- 
cluding repacking costs and bags lost in repacking. 


Complainant pro se. Mr. Charles M. Lankford, Jr., Exmore, Va., for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction in inter- 
state commerce involving a truckload of potatoes. 


A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent and respondent filed 
an answer thereto. Since the amount involved herein does not 
exceed $1,500, the evidence is submitted in accordance with the 
shortened method of procedure set forth in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant and respondent were given the opportunity, respec- 
tively, to file an opening and an answering statement, but neither 
did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Lloyd Augustus 
Outten, Sr. and Alberino Custin Walker, doing business as Outten 
& Walker, whose address is 10704 Maybrook Place, Kensington, 
Maryland. 


2. Respondent is an individual, C. J. Prettyman, Jr., whose 
address is Exmore, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On June 21, 1963, in contemplation of shipment in interstate 
commerce, complainant sold to respondent 640 50-pound bags of 
Colonial brand potatoes, U.S. No. 1 grade, Size A, at an agreed 
price of $1.65 per hundredweight, for a total agreed contract 
price of $528, f.o.b. Machipongo, Virginia. 


4. On June 21, 1963, in accordance with the foregoing agree- 
ment, complainant loaded 640 bags of potatoes onto a truck at 
Machipongo, Virginia, and billed them out to respondent at Ex- 
more, Virginia. Subsequently respondent, as anticipated by the 
parties, diverted 620 bags of the potatoes outside the State of 
Virginia, to Smiling Jim Potato Company in Philadelphia, Penn- 
sylvania, where the shipment arrived on June 24, 1963. 


5. A Federal inspection was made of the potatoes at 2 p.m. on 
the date of arrival, June 24, upon the application of Smiling Jim 
Potato Company. The results of that inspection, in relevant part, 
are as follows: 


“Shipper: C. J. Prettyman Address: Exmore, Virginia 
“Where inspected: Unit 55 Food Center 
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“Product inspected: Round white POTATOES in burlap 
sacks stamped ‘50 lbs. net, U.S. No. 1, Colonial Brand, Outten 
& Walker, Machipongo, Virginia.’ Applicant’s count, 620 
sacks. 

“Condition of load: Stacked at above location. 

“Condition of pack: Gross weight ranges 47 to 52 pounds, 
mostly 4714 to 49, average 48 pounds gross. 

“Grade: U.S. No. 1, Size A 

“Remarks: Applicant’s records show stock unloaded from 
truck. Gross weight determined at applicant’s request.” 


6. Smiling Jim Potato Company accounted to respondent on 
September 24, 1963, as follows: 


“620 bags 50+ .90 558.00 $558.00 
“Less: labor reweighing 620 bags 
@ .20 124.00 
37 bags lost reweighing 
@ .90 33.30 
government inspection 15.00 172.30 
$385.70” 


7. Freight charges from Exmore, Virginia, to Philadelphia, 
Pennsylvania, amounting to $139.50 were deducted by respondent 
from the above amount and the remaining balance, $246.20, was 
remitted to complainant on or about September 26, 1963, by re- 
spondent’s check No. 26727, which check was accepted by com- 


plainant. 


8. An informal complaint was filed on October 28, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the transaction was a sale of the sub- 
ject potatoes by complainant to respondent, while respondent 
contends that it was agreed that he was to handle the shipment 
en consignment for complainant’s account. 


We note that nowhere in the record is there any mention made, 
or evidence presented, which has to do with a commission fee. 
Commission charges usually are associated with consignment 
transactions, and though they may be waived, or not charged to 
the customer at all, this is unusual and the record is usually ex- 
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planatory of this departure from normal custom. We note, fur- 
thermore, that while respondent admits that the transaction pro- 
vided for the sale of 640 sacks of potatoes by complainant, and 
while this apparently was the quantity placed on the truck by 
complainant at Machipongo, Virginia, Smiling Jim Potato Com- 
pany in Philadelphia received and accounted for only 620 bags 
of potatoes. This left 20 bags of potatoes unaccounted for, and 
for which respondent has offered no evidence or explanation re- 
garding their disposition. In the absence of any proof in the 
matter, we assume that the 20 bags of potatoes were kept by 
respondent for his own use, which is consistent with complain- 
ant’s allegation of a sale between the parties, and inconsistent 
with respondent’s contention that the load was being handled 
on consignment. In view of these considerations, therefore, as 
well as the other evidence of record, we are of the opinion that 
the transaction between the parties was not a consignment, but 
was a sale, and it is so concluded. 


We find that respondent accepted the subject load of potatoes 
and hence is liable to complainant for the total agreed f.o.b. con- 
tract price of $528, less provable damages resulting from any 
breach of contract by complainant. Edward Dilatush & Co. v. 
Sacks Bros. Fruit & Produce, Inc., 20 A.D. 626. The facts reflect 
a breach of contract, in that the 620 bags of potatoes received by 
Smiling Jim Potato Company did not meet contract requirements 
with respect to weight. (Finding of Fact No. 5). In this con- 
nection the evidence shows that Smiling Jim Potato Company in 
Philadelphia had the 620 bags of potatoes reweighed and repacked 
at a cost of 20¢ per bag, or a total of $124 for the lot. In view 
of the service performed, we find this cost to be a reasonable one 
which accurately reflects a part of the damages suffered by re- 
spondent as a consequence of complainant’s breach. In addition 
to these damages, however, and as a result of the reweighing and 
repacking of the potatoes by Smiling Jim Potato Company, 37 
bags of the potatoes were lost. Multiplying the 37 bags lost by 
the contract price of $1.65 per hundredweight gives us $30.53, 
which sum also represents damages suffered by respondent due to 
complainant’s breach, and which should be added to the damages 
of $124 which we have already found. Damages to respondent 
thus total $154.53, which sum should be substracted from the 
total contract price of $528, leaving a balance of $373.47. Re- 
spondent has paid $246.20 of this amount to complainant, leaving 
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$127.27 due and owing on this transaction. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $127.27, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 9701) 


A. E. ALBERT & SONS, INC. v. TERRELL’S POTATO CHIP Co., INC. 
PACA Docket No. 9445. Decided March 3, 1965. 


Warranty—Chipping quality of potatoes—Damages—Failure to prove 


Having failed to establish damages with respect to truckload of potatoes 
allegedly purchased for chipping, respondent liable for adjusted con- 


tract price. 


Mr. Kenneth B. Bowen, Northampton, Mass., for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a shipment of potatoes in interstate commerce in April 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer denying liability. Since the amount involved 
does not exceed $1500, the issues are submitted under the short- 
ened procedure provided in the Rules of Practice (7 CFR 47.20). 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent also submitted a brief. 
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FINDINGS OF FACT 


1. Complainant, A. E. Albert & Sons, Inc., is a corporation 
whose address is Worthington, Massachusetts. 


2. Respondent, Terrell’s Potato Chip Co., Inc., is a corporation 
whose address is P.O. Box 151, DeWitt Station, Syracuse, New 
York. At the time of the transaction involved herein, respondent 
was not licensed but was operating subject to license under the 
Act. 


3. On or about April 10, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of Kennebec potatoes, consisting of 400 100-pound bags, 
at $3.40 per bag, delivered Syracuse, New York, for a total con- 
tract price of $1,360. 


4. Complainant shipped on April 10, 1963, from loading point 
in the State of Vermont to respondent at Syracuse, New York, 
400 bags of potatoes in a truck operated by one Gerald Stoltz. 


5. Upon arrival of the potatoes at destination, respondent ac- 
cepted and unloaded the potatoes, but complained to complainant 
that the charcoal burner in the truck was cold upon arrival, and 
that the potatoes were chilled and would not chip. 


6. Complainant requested respondent to hold the potatoes about 
10 days in respondent’s warehouse at a temperature of 70°, to see 
if the potatoes would not return to a chipping condition. Respond- 
ent complied with this request, and thereafter reported to com- 
plainant that the potatoes still would not chip. Complainant nego- 
tiated an adjustment of 50¢ per bag with the grower and granted 
respondent a like adjustment in the purchase price, reducing the 
total amount from $1,360 to $1,160. 


7. Respondent has not paid complainant the adjusted purchase 
price of the potatoes, or any part thereof. 


8. An informal complaint was filed on January 9, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent takes the position that complainant failed to main- 
tain adequate heat in the trailer to protect the potatoes in transit 
and, therefore, delivered potatoes in a chilled condition, which 
resulted in their failure to chip. Complainant contends that the 
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potatoes were properly heated to destination point, and denies 
that they were chilled on arrival. The question arises as to 
whether there was an implied warranty by complainant that the 
potatoes would be suitable for chipping. 


Assuming, without deciding, that the contract contained a 
warranty by complainant that the potatoes would chip, and, as- 
suming there was a breach by complainant of this warranty, there 
is then the question of respondent’s damages resulting from the 
breach. The measure of damages for a breach of warranty is the 
difference between the value the goods would have had if they 
had met contract requirements, and the value of the goods actual- 
ly delivered. The burden of proof is upon respondent to establish 
both values. There is no evidence concerning the value of the 
potatoes actually delivered. It appears that respondent gave the 
potatoes to charitable institutions but there is no showing that 
any attempt was made to sell them or evidence to establish that 
the potatoes had no commercial value. We conclude that respond- 
ent has failed to sustain its burden of proving damages. 


Respondent’s failure to pay complainant $1,160, the adjusted 
contract price, is in violation of Section 2 of the Act. Complain- 
ant should be awarded reparation in the amount of $1,160, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,160, with interest thereon 
at the rate of 5 percent per annum from May 1, 1963, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9702) 


Pepro A. Arroyo v. NEw YORK BANANA SUPPLY, INC. PACA 
Docket No. 9380. Decided March 3, 1965. 


Joint venture—Not established—Acceptance—Liability 


Having accepted shipments of plantains and having failed to establish that 
the transaction was a joint venture, respondent is liable for full contract 


price. 
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Mr. Nicholas Jimenez, San Juan, Puerto Rico, for complainant. Mr. Simon 
L. Wasserman, New York, N. Y., for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint seeking to recover from 
respondent the sum of $3,624.45, which is alleged to be the total 
purchase price of two loads of plantains sold to respondent in 
August 1962. 


A copy of the Department’s report of investigation and a copy 
of the complaint were served upon respondent. A copy of the 
report of investigation was served upon complainant’s attorneys. 
Respondent filed an answer to the complaint which included a 
request for oral hearing. Respondent denied purchasing the fruit 
from complainant and alleged that, upon arrival of the shipment 
and pursuant to complainant’s request, respondent accepted the 
fruit on a joint venture basis. Respondent conceded that based 
upon the joint venture agreements there is due and owing to com- 
plainant the sum of $1,895.07. 


Oral hearing was held at New York, New York, on November 
30, 1964. Complainant was the only witness to appear and testify. 


FINDINGS OF FACT 


1. Complainant is an individual, Pedro A. Arroyo, whose ad- 
dress is Post Office Box 2537, San Juan, Puerto Rico. 


2. Respondent, New York Banana Supply, Inc., is a corpora- 
tion whose address is Nos. 1-2, Bronx Terminal Market, New 
York, New York. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. On or about August 14 and August 27, 1962, in the course 
of interestate and foreign commerce, complainant sold to respond- 
ent two trailer-loads of green plantains at agreed prices of $1,- 
658.85 and $1,965.60, respectively, f.o.b. San Juan, Puerto Rico, 
or a total amount of $3,624.45. Each contract provided for pay- 
ment of the purchase price by respondent to complainant within 
15 days after arrival of the shipment. 
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4. On or about August 14 and August 27, 1962, complainant 
shipped from San Juan, Puerto Rico, to respondent at New York, 
New York, via Port Elizabeth, New Jersey, two trailer-loads of 
plantains meeting contract requirements. 

5. Upon arrival of the two shipments at respondent’s place of 
business in the Bronx Terminal Market, respondent accepted the 
fruit but failed to pay complainant the agreed purchase prices, or 
any part thereof. 

6. The informal complaint was filed with the Department on 
May 14, 1963, which was within 9 months after accrual of the 
causes of action herein. 


CONCLUSIONS 

Complainant’s testimony and documentary evidence support the 
allegations of his complaint. Although respondent received notice 
of the scheduling of the oral hearing, no one appeared on its 
behalf and it presented no evidence. 

Respondent’s failure to pay to complainant the total purchase 
price of the plantains is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $3,624.45, 


with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,624.45, with interest thereon 
at the rate of 5 percent per annum from October 1, 1962, until 


paid. 
The facts herein shall be published. 
Copies of this order shall be served upon the parties. 


(No. 9703) 


HOLLY HILL FRUIT PRODUCTs Co., INC. v. KELLY & WEATHERING- 
TON, INc. PACA Docket No. 9396. Decided March 3, 1965. 


Acceptance—Liability—Undisclosed principal—Bankruptcy proceeding 
not a bar to issuance of order 


Having accepted shipment of oranges purchased under contract negotiated 
by broker, respondent is liable to undisclosed principal. Respondent’s 
pending bankruptcy proceeding not a bar to the issuance of order. 
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Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Offcer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on February 25, 1964, complainant 
seeks to recover reparation in the amount of $1,475.65, which is 
alleged to be the purchase price of a shipment of oranges sold 
to respondent during December 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on April 4, 1964. A copy of the 
formal complaint and a copy of the Department’s report of in- 
vestigation were served on respondent on March 5 and April 6, 
1964, respectively. Respondent filed an answer to the complaint 
on March 23, 1964, in substance denying liability to complainant 
in connection with this transaction. 


Since the amount involved in this proceeding does not exceed 
$1,500, the evidence is submitted in accordance with the shortened 
method of procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement. Respondent was given the opportunity 
to file an answering statement, but did not do so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Holly Hill Fruit Products Co., Inc., is a cor- 
poration whose address is P. O. Box 5, Davenport, Florida. 


2. Respondent, Kelly & Weatherington, Inc., is a corporation 
whose address is P. O. Box 2067, Raleigh, North Carolina. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On December 6, 1963, in the course of interstate commerce, 
complainant sold to respondent, through a broker, Colony Fruit 
& Produce Distributors, Inc., Winter Garden, Florida, Holly Hill 
brand oranges, U.S. No. 1 grade, in the quantities and sizes and 
at the prices indicated below, f.o.b. Davenport, Florida: 


No. Cartons Size Price Per Carton Extension 
400 126’s $3.30 $1,320.00 


50 163’s 3.05 152.50 


450 $1,472.50 
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4. The broker issued its Standard Confirmation of Sale on De- 
cember 6, 1963, reflecting the terms of the sale. 

5. On December 7, 1963, complainant shipped by truck from 
Davenport, Florida, to respondent at Raleigh, North Carolina, 
876 4/5 cartons of oranges, Holly Hill brand, U.S. No. 1 grade, 
size 252, and 77 4/5 cartons of oranges, Holly Hill brand, U.S. 
No. 1 grade, size 324, for a total shipment of 453 cartons. Re- 
spondent accepted the oranges upon arrival at contract destina- 
tion, Raleigh, North Carolina, without complaint. 

6. Complainant rendered its invoice No. 336 to respondent 
under date of December 7, 1963, showing a charge of $3.30 per 
carton on the 376 cartons of oranges, 252 size, and a charge of 
$3.05 per carton on the 77 cartons of oranges, 324 size, or a total 
invoice price for the load of $1,475.65, f.0.b. loading point, Daven- 
port, Florida. Respondent, however, has made no payment to 
complainant in connection with this transaction. 

7. The formal complaint was filed on February 25, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, as a first defense herein, alleges in its unverified 
answer that “Since we are now in the process of bankruptcy, and 
all our funds are tied up, there is nothing we can do at present 
time toward settling .. . claims.” 

In Perrine Tomato Growers v. Kelly & Weatherington, Inc., 
23 A.D. 511, respondent raised this same defense, and in that 
case we held that “The issuance of an order . . . is not barred by 
the bankruptcy proceeding to which respondent is party (citing 
Anonymous, 12 A.D. 263).” We conclude that the holding in the 
Perrine case is applicable to and decisive of the bankruptcy issue 
raised in this case. 

Respondent appears to challenge complainant’s right to recover 
on the transaction here involved, for in its answer respondent 
alleges, in relevant part, that “We have never done any direct 
business with Holly Hill . . . but did buy 5 loads of fruit from 
Colony on a delivered basis, and paid them for three, leaving two 
unpaid. Colony invoiced us for all five of these loads on a deliv- 
ered basis, and we understood all along that they were selling it 
to us.” 

Respondent does not contend that it has paid either complain- 
ant or Colony for the shipment in question. At most, it seems to 
be saying that its obligation is to Colony and not to complainant. 
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Complainant, as proof that it appears herein as a real party in 
interest, has submitted in evidence a copy of the confirmation of 
sale executed by the broker in connection with this transaction. 
This document, dated December 6, 1963, and included as Exhibit 
No. 3 to the formal complaint, is to the effect that the contract 
in question was negotiated by the broker, with respondent being 
the buyer and complainant the seller. This information is con- 
firmed by the affidavit of the broker, dated April 15, 1964, which 
is included in evidence in the opening statement. In view of this 
evidence, and in view of the further fact that respondent has 
submitted no evidence in this proceeding, we conclude that the 
shipment in question was sold by complainant to respondent 
through Colony as a broker, and that complainant is a proper 
party-complainant in this proceeding. The fact that respondent 
may not have been aware that complainant was the seller of the 
oranges at the time it (respondent) dealt with the broker, as it 
seems to allege in its answer, is no bar to this action by com- 
plainant, for an undisclosed principal may sue on a contract made 
by his agent. Santa Lucia Tomato Growers Cooperative v. H. M. 
Claver, 22 A.D. 722; Moore v. Bondi Celery Co., 11 A.D. 385. 


While it appears that there may have been a breach of contract 
with respect to the oranges delivered, respondent made no com- 
plaint in connection with such possible breach. Accordingly, no 
issue arises with respect thereto. 


Respondent’s failure to pay complainant $1,475.65, the value 
of the oranges delivered, is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,475.65, with interest thereon 
at the rate of 5 percent per annum from January 1, 1964, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9704) 


C. H. REISNER v. BOLER FRUIT & VEGETABLE COMPANY. PACA 
Docket No. 9321. Decided March 3, 1965. 
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Accord and satisfaction—Dismissal 


Complainant’s acceptance of respondent’s check offered in full settlement 
resulted in an accord and satisfaction where bona fide dispute existed. 


Complainant pro se. Barnes and Elick, McAllen, Tex., for respondent. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint for reparation in the amount 
of $378.30, which is alleged to be the balance of the purchase 
price of a carload of potatoes sold to respondent in June 1963. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent. 


Respondent filed an answer denying liability. It is alleged 
that complainant cashed respondent’s check for less than the con- 
tract price in full payment. 

Since the amount in controversy in this proceeding is less than 
$1,500, the evidence is submitted in accordance with the shortened 
method of procedure set forth in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, C. H. Reisner, is an individual whose address 
is Post Office Box 1472, Bakersfield, California. 

2. Respondent, Boler Fruit & Vegetable Company, is a corpora- 
tion whose address is Drawer #1, Pharr, Texas. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On June 25, 1963, contemplating shipment in interstate 
commerce, complainant agreed to sell and respondent agreed to 
purchase 480 100-pound sacks of long white potatoes, U.S. No. 2 
grade, mostly 6 to 14 ounces, at an agreed price of $1.25 per sack, 
f.o.b. Bakersfield, California. 

4. The agreement between the parties was negotiated by a 
broker, Frank Kenworthy, Kansas City, Missouri, who issued a 
memorandum of sale evidencing the transaction. 











352 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 350 


5. On June 25, 1963, pursuant to the contract set forth in Find- 
ing of Fact No. 3, complainant diverted to respondent at Pharr, 
Texas, the potatoes then contained in car PFE 47604. This car 
had been shipped from loading point in the State of California 
on June 24, 1963, and was a rolling car when the contract was 
made. 


6. Car PFE 47604 arrived at Pharr, Texas, on June 30, 1963, 
with notice of such fact being given to respondent by the carrier 
on the same date. Thereafter, at 9 a.m., July 3, 1963, the agent 
of the carrier advised complainant by wire, as follows: 


“PFE 47604 SPUDS UNDELIVERED BOLER FRUIT AND 
VEGETABLE PHARR TEXAS ACCOUNT OUR AGENT 
HOLDING FOR PAYMENT FREIGHT CHARGES AD- 
VISE DISPOSITION.” 


7. Respondent paid the freight charges on car PFE 47604 on 
July 3, 1963. The car was spotted at respondent’s place of busi- 
ness by the carrier on July 5, 1963. At respondent’s request a 
Federal inspection was made on July 6, 1963, with the results, in 
relevant part, as follows: 


“Products inspected: Long White POTATOES, in burlap 
sacks stenciled ‘Tomahawk Brand, California Potatoes, 
Grown and Packed by C. H. Reisner, Main Office Bakersfield, 
Calif., 100 Lbs. Net Weight, Produce of U.S.A.’. Receiver’s 
manifest 480 sacks. See ‘Remarks.’ 


“Temperature of product: Doorway: Top 57°F; Bottom 
55° F. 

“Quality: Stock clean, well shaped to not seriously mis- 
shapen. Serious damage ranges from 19 to 27%, average 
22%, chiefly growth cracks, misshapen and cuts. 


“Condition: Generally firm. From 1 to 5% average 4% 
soft rot. Soft rot is slimy soft rot, mostly in early stages. 


“Grade: FAILS TO GRADE U.S. NO. 2 ACCOUNT GRADE 
DEFECTS. 


“Remarks: Inspection made on basis U.S. No. 2 grade by re- 
quest of applicant.” 


8. Respondent notified the broker by telegram of July 7 and 
letter of July 10 that the potatoes were not U.S. No. 2 grade and 
requested protection for shrinkage and labor. This information 
was relayed to complainant by the broker, together with a copy 
of the inspection certificate. 
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9. The Hidalgo County, Texas, Health Department certified 
that 144 sacks of the potatoes involved herein were unfit for 
human consumption on July 10, 1963, and they were dumped. 


10. Respondent tendered complainant its voucher-check dated 
August 12, 1963, in the amount of $221.70, which was cashed by 
complainant. The voucher contained the following two para- 
graphs: 

“THIS VOUCHER CHECK IS ISSUED IN FULL PAY- 

MENT OF THE ACCOUNT BELOW AND PAYEE AC- 

CEPTS IT AS SUCH BY THE ENDORSEMENT HEREON. 

IF NOT CORRECT RETURN WITHOUT ALTERATIONS 

AND STATE DIFFERENCE. 


“480 Sx. Long White Potatoes @ 1.25 600.00 
Less: 144 sx. dumped 7/10/63 @ 1.25 180.00 
Freight 144 sx. Potatoes 175.68 
Inspection 22.62 


$221.70” 


11. The formal complaint was filed October 28, 1963, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute that the terms of the contraet- involved 
herein are as set forth in Finding of Fact No. 3 and that respond- 
ent accepted the shipment. Respondent denies liability to com- 
plainant for the balance of the purchase price on the ground that 
the cashing by complainant of respondent’s check in an amount 
less than the purchase price constituted payment in full. In other 
words, respondent is claiming there was an accord and satisfac- 
tion as to the amount due. 


Where there is a bona fide dispute between the buyer and seller 
as to the amount due for produce sold, and the buyer sends the 
seller a check for less than the contract price marked “Payment 
in full” or other words clearly indicating that the check is tender- 
ed in full settlement, the acceptance of such check constitutes 
an accord and satisfaction. Growers Produce v. H. B. Frost Co., 
20 A.D. 980; Rycade Oil Corp. v. Lasater (Tex. C.C.A. 1964) 375 
S.W. 2d 556. For the dispute to be bona fide, the buyer need show 
only that there is some justification in his contention and that the 
dispute does not represent a mere arbitrary refusal on his part 
to pay a just indebtedness. Riverside Farms v. Inman, 22 A.D. 696. 
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Respondent in its telegram and letter to the broker on July 7 
and 10, 1962, respectively, stated that the potatoes were not U.S. 
No. 2 grade and that it was entitled to protection for shrinkage 
and labor. That the potatoes were not in fact U.S. No. 2 grade as 
specified in the contract is supported by the Federal inspection 
made on July 6, which certified under “Quality” that there was 
serious damage averaging 22 percent, chiefly external defects. 
The United States Standards for Potatoes (7 CFR 51.1543) 
allows for the U.S. No. 2 grade a total tolerance for defects of 
11 percent by weight, 6 percent external and 5 percent internal. 
It is well established that quality factors determinative of grade 
are permanent in nature and do not change in transit. Hybel’s 
Produce Co., Inc. v. United States Fruit Co., 21 A.D. 489. 

It is concluded that respondent’s contention was asserted in 
good faith and that the cashing by complainant of respondent’s 
check marked in full payment constituted an accord and satisfac- 
tion and precludes complainant from recovering the balance 
claimed. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No.9705) 


ESFORMES PACKING CORPORATION v. IDEAL TOMATO COMPANY, 
Inc. PACA Docket No. 9276. Decided March 8, 1965. 


Rejection with reasonable cause—Improper cooling—Dismissal 


Rejection of shipment of tomatoes was with reasonable cause where refrig- 
eration was delayed for some 19 hours in breach of contract. Complaint 
dismissed. 


Mr. LeRoy W. Gudgeon, Chicago, Ill., for complainant. Mr. Bill R. Davis, 
Memphis, Tenn., for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a carload of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. Although the amount claimed in the 
formal complaint exceeds $1,500, the parties have waived oral 
hearing and the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 


statement in reply. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Esformes Packing Corporation, is a corpora- 
tion whose address is P. O. Box 521, State Farmers Market, Fort 


Pierce, Florida. 

2. Respondent, Ideal Tomato Company, Inc., is a corporation 
whose address is P. O. Box 2025, Memphis, Tennessee. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On May 16, 1963, in the course of interstate commerce, com- 
plainant, acting through its Secretary and Sales Manager, Mau- 
rice Esformes, sold to respondent through its (respondent’s) Sec- 
retary-Treasurer, David Katzman, 908 40-pound cartons of 
Florida tomatoes, U.S. No. 2 grade, of the sizes and at the prices 
indicated below, f.o.b. shipping point, Fort Pierce, Florida, to 
be shipped under standard refrigeration from loading point in 
Fort Pierce to contract destination in Memphis, Tennessee: 


No. Price Price 
Cartons Size Per Carton Extended 
272 5x6 $2.75 $ 748.00 
536 6x6 2.75 1,474.00 
100 6x7 2.00 200.00 
908 $2,422.00 


No memorandum of sale was issued in connection with this trans- 


action. 

4. On May 16, 1963, or the date the subject contract was made 
between the parties, the Florida East Coast Railway Company 
was on strike and was offering only limited services to its cus- 
tomers. Complainant, which utilized the services of this carrier, 








356 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 354 


knew at the time of the subject transaction that one of the serv- 
ices no longer afforded shipments from Fort Pierce, Florida, was 
that of standard refrigeration. Notice of this fact, however, was 
not given to respondent’s Katzman by complainant’s Esformes 
at the time the sale was negotiated. 


5. The tomatoes involved herein were loaded, without being 
inspected, into car WFEX 71122 at Fort Pierce, Florida, and 
were billed out at 2 a.m. on May 17, 1963. The bill of lading issued 
by the initial carrier, the Florida East Coast Railway Company, 
contained the following information, in relevant part as follows: 


“Consigned to: Ideal Tomato Co. 

“Destination: Memphis State of: Tenn. 

“Car Initial: WFEX Car No.: 71122 

“No. Packages: 908 Corrugated cartons Tomatoes 

66x ok * 

“Standard Vents to Waycross Standard Refrigeration Way- 

cross to Destination Rule 210.” 

6. On May 17, 1963, Esformes called Katzman on the telephone 
and read him the contents of the bill of lading. Katzman made 
no objection to what was read to him at this time. 


7. Car WFEX 71122 traveled under standard ventilation on the 
Florida East Coast Railway Company line until it got to Jackson- 
ville, Florida, and was delivered to the Atlantic Coast Line Rail- 
road at 5 p.m. on May 17. Beginning at Jacksonville, the follow- 
ing schedule of icing was observed to destination: 





Place Date Time Pounds 

of ice 

Jacksonville, Fla. May 17 9 p.m. 10,000 
Waycross, Ga. May 18 9 p.m. 4,800 
Atlanta, Ga. May 19 10 a.m. 6,500 
Nashville, Tenn. May 19 11 p.m. 3,800 
25,100 


8. Car WFEX 71122 arrived at Memphis, Tennessee, on the 
morning of May 20. A Federal inspection of the tomatoes for 
condition only was made at respondent’s request at Memphis at 
3:10 p.m., that same afternoon, with the results, in relevant part, 
being as follows: 

“Where inspected: Applicant’s siding Kind: Fan refrig- 

erator 

“Condition of Car: Hatch covers closed; plugs in; bunkers 


full. Fan lever in ‘off’ position. 
sce *k * 
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“Condition of load ...: Through crosswise and lengthwise 
load, 6 and 7 rows, 6 layers. 

-_ £ + 

“Temperature of product: At doorway, top, 80° F.; bottom, 
55° F.; 4th layer 75° F. 


“Condition: ...In half of samples no decay, remainder 4 to 
32%, average 9% Watery Rot in various stages, many 
advanced. 


“Remarks: Inspection and certificate restricted to product 
between doors and upper 2 layers remainder of load.” 


9. At 7:41 a.m. on the following day, May 21, respondent wired 
complainant the results of the Federal inspection and stated that 
it was rejecting the shipment and turning the tomatoes over to 
the destination carrier for disposal. Complainant filed a claim 
with the carrier for the full f.o.b. contract price of the carload 
of tomatoes, $2,422.00, and recovered $1,017.80 on such claim. 


10. The formal complaint was filed on October 25, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is clear from the evidence that the contract between the 
parties herein required that the tomatoes in car WFEX 71122 be 
shipped under standard refrigeration. It is likewise clear that no 
refrigeration service was provided until some 19 hours after the 
shipment was billed out of Fort Pierce, Florida. During this 19- 
hour interval the car was under standard ventilation only, and 
was without ice from 2 a.m. on May 17, when it was billed out of 
Fort Pierce, until 9 p.m. that same evening, when the carrier 
placed 10,000 pounds of ice in the bunkers at Jacksonville. 


In the light of this evidence, we conclude that complainant 
breached the contract between the parties with respect to the 
protective service to be given the shipment in transit. We also 
conclude that this breach probably contributed to the deteriora- 
tion found at destination by the Federal inspection of May 20 
and was sufficient cause for the rejection of the shipment by re- 
spondent. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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(No. 9706) 


GIANUKOS-MANDOLINI Co. v. C. HOFFMAN PRODUCE, INC. PACA 
Docket No. 9454. Decided March 8, 1965. 


Adjustments or allowances—Not established—Acceptance—Liability 

Having accepted shipments of mixed fruit and having failed to establish 
that it is entitled to credits, respondent is liable to complainant for 
contract price. 


Golbus & Golbus for complainant. Respondent pro se. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks rep- 
aration against respondent in connection with transactions in- 
volving shipments of fresh fruits in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer. Since the amount involved does not exceed 
$1500, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement and re- 
spondent filed an answering statement. Complainant also sub- 
mitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Peter D. Gia- 
nukos, Pota C. Gianukos and Primo Mandolini, doing business as 
Gianukos-Mandolini Co., whose address is 44 South Water Mar- 
ket, Chicago, Illinois. 

2. Respondent, C. Hoffman Produce, Inc., is a corporation 
whose address is 15341 S. Ellis Avenue, South Holland, Illinois. 
At the time of these transactions, respondent was not licensed but 
was operating subject to license under the Act. 

3. On or about November 11, 1963, to and including December 
5, 1963, in the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent certain mixed fruits, for 
a total invoice price of $1,315.55. The fruits had been received 
by complainant from points outside the State of Illinois. 
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4. Respondent accepted the commodities in compliance with 
the several contracts of sale, but has failed, neglected or refused 
to pay the purchase prices therefor. A credit of $11 was granted 
respondent by complainant on November 18, 1963, reducing the 
amount due to $1,304.55, no part of which has been paid by 
respondent. 

5. The formal complaint was filed on February 24, 1964, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


The only dispute in this case concerns three credits to which 
respondent claims it is entitled. Respondent admits in its answer 
that the amount alleged in the complaint to be due is correct, but 
contends that such amount is subject to credits due it from com- 
plainant on invoices attached to the complaint as Exhibits 12, 22, 
and 23, for a total amount of $61.08. 

Complainant states in its opening statement that no complaint 
was made by respondent concerning the fruits purchased by it, 
and no credits were granted respondent except a credit of $11 
on November 18, as shown in complainant’s Exhibit 24. Respond- 
ent states in its answering statement that a verbal complaint was 
made to “the salesman” of complainant firm, who always answer- 
ed that he would take care of it on the next purchase, and that 
respondent accepted the produce on the basis of the trust that it 
had in the salesman. 

Since respondent has submitted no evidence which would es- 
tablish with any degree of certainty that it is entitled to the 
claimed credits, we conclude that respondent has failed to sus- 
tain the burden of proving that it is entitled to pay anything less 
than the contract price for the fruits in question. Respondent’s 
failure to pay promptly the $1,304.55 due complainant is in vio- 
lation of Section 2 of the Act. Complainant should be awarded 
reparation in the latter amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,304.55, with interest there- 
on at the rate of 5 percent per annum from January 1, 1964, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 
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(No. 9707) 





In re RIPLEY VEGETABLE COMPANY, INC. PACA Docket No. 9334. 
Decided March 9, 1965. 


Failure to pay promptly or in full—Publicaion of facts 


Respondent’s failures to make full payment, or full payment promptly, in 
connection with 84 lots of commodities constitute repeated and flagrant 
violations of section 2 of the act and it is ordered that the facts and 
circumstances of such violations be published pursuant to section 8(a) 
of the act. As respondent’s license terminated prior to the institution 
of this proceeding, suspension or revocation thereof is not ordered 
herein. 

Mr. Doyle J. Borchers for complainant. Respondent pro se. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The hearing examiner in this disciplinary proceeding under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), issued a recommended decision on February 
3, 1965. Neither the complainant nor the respondent filed excep- 
tions thereto. The recommended decision and order of the hearing 
examiner are adopted as the final decision and order in this pro- 
ceeding. 

This order shall become effective on the tenth day after the 
date hereof and copies shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed January 28, 1964, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to pay promptly 
brokerage charges, purchase prices, and allowances concerning 
transactions, involving 84 lots of perishable agricultural commodi- 
ties, made in interstate commerce. A copy of the complaint and 
a copy of the rules of practice were served upon respondent Feb- 
ruary 1, 1964. 
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Respondent filed an answer February 17, 1964, denying all the 
allegations of the complaint and requesting an oral hearing. An 
oral hearing was held October 20, 1964, in Edinburg, Texas, 
before Will Rogers, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture. At the hearing, 
complainant was represented by Doyle J. Borchers, Attorney, 
Office of the General Counsel, United States Department of Agri- 
culture, and respondent was represented by C. A. Ripley, Presi- 
dent of the respondent corporation, without counsel. 


Complainant introduced into evidence, without objection, the 
following: (1) A duly certified exhibit of the licensing record of 
respondent, from the files of the United States Department of 
Agriculture; (2) Three depositions wherein each deponent recited 
acting as a broker for Ripley Vegetable Company, Inc., involving 
transactions alleged in the complaint. Each deponent testified as 
to specific details of sales negotiated for respondent, including 
amount of brokerage earned and dates respondent was billed for 
and the dates respondent paid such charges; (3) A certified copy 
of the decision and order in Norment Foley v. Ripley Vegetable 
Company, Inc., (PACA Docket No. 9150, 22 A.D. 964) and a 
certified copy of the decision and order in Three J’s Packing Co. 
v. Ripley Vegetable Company, Inc., (PACA Docket No. 9080, 22 
A.D. 743). 


C. A. Ripley, president of the Ripley Vegetable Company, Inc., 
appeared as the only witness for respondent. Mr. Ripley, as 
president, of respondent corporation, admitted all of the allega- 
tions contamed in the complaint. Neither party filed a brief. 


FINDINGS OF FACT 


1. Respondent, Ripley Vegetable Company, Inc., is a corpor- 
ation whose address is P. O. Box 308, Santa Rosa, Texas. 


2. At the time of the transactions involved in this proceeding, 
respondent was \icensed under the act. Respondent’s license ter- 
minated on May 21, 1963, when it was not renewed. 


3. During the period January 1960 to June 1962 respondent 
employed 11 brokers to act in its behalf negotiating sales of per- 
ishable agricultural zommodities. Respondent, during such period, 
failed to pay or failed to pay promptly brokerage charges involv- 
ing the sale of 77 lots of perishable agricultural commodities, in 
interstate and foreign commerce. The brokers, transactions and 
extent of delay in payment of brokerage charges are as follows: 
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Extent of 

Name of Broker Transactions Delay in Payment 
J. F. MacNulty, Inc. 3 lots 7 to 11 mo. 
Albany, New York 
Cole D. Brown 8 lots 9 to 11 mo. 
Montgomery, Alabama 
G. W. Palmer & Co. 12 lots 6 to 7 mo. 
Memphis, Tennessee 
Montgomery Brokerage Co. 29 lots 6 to 7 mo. 
Jackson, Mississippi 
George DesLauriers 10 lots 7 mo. 
Montreal, Quebec, Canada 
Mutual Brokers Montreal, Ltd. 10 lots 8 to 9 mo. 
Montreal, Quebec, Canada 
A. B. Rains, Jr. 1 lot 6 to 8 mo. 
Louisville, Kentucky 
The Wanless Distributing Co. 1 lot 7 to 8 mo. 
Winnipeg, Manitoba, Canada 
Frank Battaglia Brokerage Co. Inc. 1 lot Due: 6-13-62 
Minneapolis, Minnesota Unpaid: 10-20-64 
George DesLauriers 1 lot 8 mo. 
Montreal, Quebec, Canada 
W. A. White Brokerage Co. 1 lot 7 mo. 


Detroit, Michigan 


4. On June 2, 1960, contemplating shipment in interstate com- 
merce, respondent purchased 100 crates of tomatoes from Garden 
Fresh Vegetables, Inc., of Edinburg, Texas, for the agreed pur- 
chase price of $400. Respondent accepted the tomatoes without 
complaint on June 2, 1960, at Hico, Texas, and transported them 
to Liles Brothers Produce at Grenada, Mississippi. Payment was 
due the seller on or about June 13, 1960. No payment having been 
made, Garden Fresh Vegetables, Inc., filed a formal complaint for 
reparation, with the United States Department of Agriculture, 
on February 20, 1961. Respondent paid the amount due on March 
6, 1961. 


5. On or about May 31, 1962, contemplating shipment in inter- 
state commerce, respondent purchased a field of carrots from 
Norment Foley, Uvalde, Texas, for the agreed purchase price 
of $35 per ton of carrots harvested. Respondent harvested 17 and 
three-quarters tons of carrots during the period from May 31, 
1962 through June 2, 1962. The total agreed purchase price was 
$621.95, which was due the seller on or before June 12, 1962. 
No payment having been made, Norment Foley filed a formal com- 
plaint for reparation, with the United States Department of Agri- 
culture, and, on August 9, 1963, a default reparation order was 
issued against respondent in favor of Norment Foley in the 
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amount of $621.95 plus interest (PACA Docket 9190, 22 A.D. 
964), which is unpaid at this time. 


6. Respondent engaged in two transactions involving the pur- 
chase of carrots from Three J’s Packing Company, Los Angeles, 
California, as follows: (a) On or about June 2, 1962, respondent 
purchased 670 sacks of carrots from Three J’s for the agreed 
purchase price of $1,863.75. Three J’s shipped the carrots from 
Holtville, California, to respondent at Harlingen and Santa Rosa, 
Texas, where they were accepted without complaint on or about 
June 6, 1962. Payment was due on or before June 16, 1962; and 
(b) on or about June 2, 1962, respondent purchased 613 sacks of 
carrots from Three J’s for the agreed purchase price of $1,978.35. 
Three J’s shipped the carrots from Holtville, California, to re- 
spondent at Harlingen and Santa Rosa, Texas, where they were 
accepted without complaint on or about June 6, 1962. The total 
of the agreed purchase prices for the two transactions, set forth 
above, is $3,842.10. No payment having been received, Three J’s 
Packing Company filed a formal complaint for reparation with 
the United States Department of Agriculture, and on June 13, 
1963, a default reparation order (PACA Docket No. 9080, 22 
A.D. 743), was issued against respondent, in favor of Three J’s 
Packing Company for $3,842.10 plus interest. This award re- 
mains unpaid. 


7. During the period December 5, 1961, to May 17, 1962, re- 
spondent granted allowances to three purchasers of three lots of 
perishable agricultural commodities, shipped in interstate com- 
merce, but failed and refused to make full payment promptly of 
the agreed allowances as hereinafter set forth: 


(A) On December 5, 1961, respondent sold 100 48-1 pound 
sacks and 350 24-2 pound sacks of carrots to The Kroger 
Co., Owens, West Virginia, for the agreed purchase price 
of $1,680.00. Respondent shipped the carrots from Texas, 
to Kroger at Owens, West Virginia, where they were ac- 
cepted on or about December 14, 1961, in a decayed condi- 
tion. Respondent granted protection to Kroger for loss on 
resale of the shipment. Kroger paid the full agreed purchase 
price, $1,680.00. On March 23, 1962, Kroger issued its in- 
voice to respondent in the amount of $969.40, for the loss 
sustained, payment of which was due on or about April 5, 
1962. No payment having been made of this allowance, The 
Kroger Co. filed a formal complaint, with the United States 
Department of Agriculture, for reparation, which was served 








364 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 360 


on respondent January 21, 1963. Thereafter the attorney for 
Kroger advised the Department that respondent had paid the 
amount due on January 17, 1963. 


(B) On May 12, 1962, respondent sold 806 cartons of toma- 
toes to Colossal Fruit Co., Ltd., Montreal, Quebec, Canada, 
for the agreed purchased price of $2,371.00. Respondent 
shipped the tomatoes from Texas, to Colossal at Montreal, 
Quebec, Canada, where they were accepted on or about May 
21, 1962. Colossal paid respondent’s draft in the full amount 
with the understanding that respondent would pay an allow- 
ance of $201.50 on the shipment. Payment of the allowance 
was due on or before May 31, 1962. Respondent paid the 
amount due on February 7, 1963. 


(C) On May 17, 1962, respondent sold 800 cartons of toma- 
toes to S. & S. Produce Co., Inc., Louisville, Kentucky, for 
the agreed price of $3,220.00. Respondent shipped the toma- 
toes from Texas, to S. & S. Produce at Louisville, Kentucky. 
Upon arrival, on or about May 21, 1962, S. & S. Produce Co. 
objected to the quality of the tomatoes and also sought an 
adjustment for tomatoes damaged in transit. Respondent 
offered to give S. & S. Produce Co. an allowance of $400.00 
because of the quality of the tomatoes, and also protect S. & 
S. Produce Co. against loss due to tomatoes damaged in 
transit, provided S. & S. Produce Co. would pay respondent’s 
draft in full. S. & S. Produce Co. paid the draft in full on 
May 28, 1962. On June 5, 1962, S. & S. Produce Co. informed 
respondent that the loss due to tomatoes damaged in transit 
was $96.05. Payment of the allowance granted for the qual- 
ity of the tomatoes was due on or before May 31, 1962, and 
payment of the loss on account of tomatoes damaged in 
transit was due on or before June 15, 1962. No payment hav- 
ing been made, S. & S. Produce Co. filed a formal reparation 
complaint, with the United States Department of Agricul- 
ture, which was served on respondent February 9, 1963. On 
March 26, 1963, S. & S. Produce Co. advised the Department 
that respondent had paid the amount due. 


8. Pursuant to the provisions of section 9(b) of the Adminis- 
trative Procedure Act (5 U.S.C. 1008i(b)), respondent was 
afforded the opportunity, on December 5, 1962, and February 
13, 1963, to demonstrate or achieve compliance with all lawful 
requirements of the act relating to the violations alleged in the 
complaint. Respondent failed to do so. 
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CONCLUSIONS 


Respondent’s failures to make full payment, or full payment 
promptly, in connection with numerous transactions, involving 
84 lots of perishable agricultural commodities in interstate and 
foreign commerce, as hereinbefore set forth in Findings of Fact 
No. 3 through No. 7, constitute repeated and flagrant violations 
of section 2 of the act (7 U.S.C. 499b). As respondent’s license 
under the act terminated prior to the institution of this proceed- 
ing, suspension or revocation thereof was not requested by com- 
plainant and should not be ordered herein. However, the facts 
and circumstances of the violations found herein should be pub- 
lished pursuant to section 8(a) of the act (7 U.S.C. 499h(a)). 
See e.g., In re Kelly & Weatherington, Inc., 23 A.D. 715 (1964). 


Proposed Order 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 9708) 


BEARMAN FRUIT COMPANY v. R. F. TAPLETT FRuIT & CoLp SToR- 
AGE Co. PACA Docket No. 9405. Decided March 10, 1965. 


Damages—Failure to deliver—‘Approximately”—Special damages 
not established—Dismissal 


Where contract called for “approximately” 463 cartons, delivery of 381 not 
considered as “approximately” 463, resulting in breach of contract by 
failure to deliver. However, the claim in this proceeding is for special 
damages for alleged loss of profits on resale which claim was not es- 
tablished and complaint dismissed. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $141.12 in connection with 
a shipment of apples in interstate commerce in April 1963. A 
copy of the formal complaint and a copy of the Department’s 
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report of investigation were served upon respondent, and re- 
spondent filed an answer, in effect denying liability. 


Since the amount involved does not exceed $1500, the issues 
were submitted in accordance with the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant was given an opportunity to file an open- 
ing statement and respondent was given time to file an answering 
statement. No opening nor answering statements were filed, and 
neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Bearman Fruit Company, is a corporation 
whose address is 210 6th Street, North, Minneapolis, Minnesota. 


2. Respondent is an individual, Rawland Floyd Taplett, doing 
business as R. F. Taplett Fruit & Cold Storage Co., whose ad- 
dress is P. O. Box 188, Wenatchee, Washington. At the time of 
the transaction involved here, respondent was licensed under the 
Act. 


3. On or about April 8, 1963, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant ap- 
proximately 463 cartons of Fancy Winesap apples, at an agreed 
price of $3.05 per carton, f.o.b. Wenatchee, Washington. The 
contract provided for an advance payment by complainant of $1 
per carton, and shipment was to be on or about April 15, 1963. 


4. The contract between the parties was negotiated by Food 
Distributors, Inc., a brokerage firm at Minneapolis, Minnesota. 


5. On April 15, 1963, respondent shipped by truck from loading 
point in the State of Wisconsin to complainant at Minneapolis, 
Minnesota, 381 cartons of Fancy Winesap apples. Upon arrival 
of the shipment at destination, complainant accepted the apples, 
and subsequently paid respondent the contract price therefor. 


6. An informal complaint was filed on June 25, 1963, which was 
within 9 months after accrual of the cause of action herein alleged. 


CONCLUSIONS 


Complainant’s claim for damages is based on an alleged loss 
of profits, which it contends resulted from respondent’s failure 
to deliver 463 cartons of apples. Complainant alleges that the 
apples “were sold [by complainant] from the time of confirma- 
tion at a set price of $5.50 per box,” and that complainant is en- 
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titled to be reimbursed for its loss of profits on 84 cartons which 
respondent failed to ship to complete the contract. Complainant 
claims $141.12 loss of profits on the 84 boxes. 


Respondent’s defense is based primarily on the fact that the 
contract specified “approximately” 463 cartons of apples. It is 
respondent’s position that he has fully performed under the con- 
tract. Respondent’s evidence is to the effect that negotiations 
leading to the transaction in question were started about the 
middle of March, at which time there were approximately 516 
cartons of apples remaining in a final lot, but that complainant 
turned down the offer as it felt the $3.05 price was too high; that 
meanwhile, sales were being made from the lot and several weeks 
elapsed before complainant decided to pay the quoted price; that 
complainant was aware of the reduction in the quantity available 
due to continuing sales from the lot, and was agreeable to ac- 
cepting the balance; and that the quotations were at all times 
on the basis of an approximate number of cartons. 


According to Webster’s Dictionary, “approximately” means 
“nearly” or “almost.” We are unable to conclude that substantial 
performance under the contract was made by respondent, since 
in our opinion 381 cartons of apples cannot be considered as 
nearly or almost or approximately 463 cartons. It appears, there- 
fore, that respondent breached the contract by failing to deliver 
“approximately” 463 cartons of apples. 


The general measure of damages for failure to deliver is the 
difference between the contract price and the market value of 
the goods at the time and place of delivery specified in the con- 
tract. Imperial Frozen Foods Co., Inc. v. Blue Lake Packers, Inc., 
22 A.D. 574. However, complainant claims only special damages 
for an alleged loss of profits on a resale of the apples. It is well 
settled that special damages can be recovered only where it is 
shown that such damages were within the contemplation of the 
parties at the time of the transaction. This requires proof that 
the seller entered into the contract in dispute with knowledge of 
the terms of the contract or contracts of resale. Oceano Packing 
Co. v. Daniel J. Storey, Jr., 19 A.D. 1016; Keller-Sicherman v. 
Suwanee River Valley Produce Co., 21 A.D. 60. Complainant’s 
only evidence of record is the verified complaint and attached ex- 
hibits. There is nothing in complainant’s evidence to establish 
that respondent at the time of the transaction was aware com- 
plainant had resold the apples at a profit or that respondent was 
aware of the terms of complainant’s contracts of resale with its 
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alleged customers. As a matter of fact, it is doubtful that com- 
plainant had actually entered into contracts of resale at the time 
it purchased the apples from respondent. Complainant’s allega- 
tion is that, “these apples were sold from the time of confirma- 
tion.” 


From the foregoing, we conclude that complainant has failed 
to sustain its burden of proof in establishing its right to be re- 
imbursed for the claimed special damages. It follows that the 
complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 9709) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. THE AUSTER Co., INC. 
PACA Docket No. 9000. Decided March 11, 1965. 


Reconsideration granted—Rescission voidable—Damages—Resale 


Upon reconsideration it is concluded that a rescission is voidable when based 
on mutual mistake of a material fact and where complainant promptly 
notified respondent of mistake respondent was not justified in refusing 
car. Damages awarded for loss on resale. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued March 27, 1964, dismissing the complaint. A 
petition for reconsideration of the order of March 27 was filed 
by complainant and the order of March 27 was stayed pending the 
issuance of a further order herein. A copy of the petition was 
served upon respondent and it filed a reply thereto. 


The proceeding concerns a transaction between complainant 
and respondent involving a carload of oranges purchased by re- 
spondent from complainant and shipped from California to re- 
spondent in Chicago, Illinois. The contract called for the oranges 
to be at least 85 percent U. S. No. 1 at Chicago. Upon arrival 
of the car in Chicago respondent obtained a Federal inspection 
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and notified complainant on the day of the inspection that it was 
rejecting the oranges because the inspection showed that the 
carload did not grade 85 percent U. S. No. 1. We found that in 
the course of this telephone conversation, complainant indicated 
that it would dispose of the shipment elsewhere. Complainant 
changed the consignee of the car from respondent to its broker 
in Chicago. 


On the next day, complainant obtained a Federal appeal in- 
spection which reversed the inspection of the day before and 
showed the carload of oranges to be U. S. No. 1. Thereupon com- 
plainant notified the respondent of the results of the appeal in- 
spection, changed the consignee of the car back to respondent and 
asked respondent to take the car. Respondent refused and com- 
plainant sold the car for respondent’s account at auction and 
seeks in this proceeding the difference between the contract price 
and the amount received from the auction sale. 


In the decision of March 27, 1964, we concluded that there was 
a mutual rescission of the purchase and sale contract by com- 
plainant’s changing the consignee of the car without making it 
clear to respondent that it was not assenting to a rescission. The 
appeal inspection and its results were not considered of legal 


significance. 


In the petition for reconsideration and the reply thereto, the 
parties are primarily concerned with the issue as to whether a 
rescission did in fact take place. We need not pursue this con- 
troversy as upon reconsideration we conclude that the agreement 
of rescission, even if established, was based upon a mutual mis- 
take of a material fact, namely, that the carload of oranges did 
not come up to contract requirements. It is a general principle 
of contract law that agreements founded on a mutual mistake 
of a material fact are at least voidable. See Corbin on Contracts 
§ 600 (1960 ed.) ; Williston on Contracts § 1570 (1937 ed.) ; Blank 
on Rescission and Cancellations §§ 132, 133 and 134. This prin- 
ciple should apply to a rescission of a contract as well as to other 
agreements. Here complainant promptly notified respondent of 
the results of the appeal inspection, the car had not moved from 
its delivery location and under all the circumstances we conclude 
that respondent was obliged to take the shipment and that its 
refusal to do so constitutes a violation of section 2 of the act. 


One of the respondent’s defenses is that the complainant did 
not exercise reasonable care and judgment in making the resale 
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because the oranges were not sold until January 3, 1963, when 
respondent had rejected the car on December 27, 1962. But, in 
view of the unusual circumstances here, that is, the appeal in- 
spection and the efforts of complainant to get the respondent to 
take the shipment in the light of the results of the appeal in- 
spection, we believe that the complainant exercised reasonable 
care and diligence in making the resale. Accordingly, complain- 
ant’s damage resulting from respondent’s violation of the act is 
the difference between the contract price, $4,020.91, and the 
amount realized on resale, $2,106.05, or $1,914.86. Complainant 
should be awarded reparation in this amount, with interest. 


In view of the foregoing, the stay order of April 13, 1964, is 
hereby vacated and the order of March 27, 1964, is hereby modi- 
fied in accordance with this order. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,914.86, plus interest at the 
rate of 5 percent per annum from February 1, 1963, until paid. 


(No. 9710) 


CONSOLIDATED FARMS, INC. v. M & R TOMATO DISTRIBUTORS, INC. 
PACA Docket No. 9274. Decided March 19, 1965. 


Time of delivery—Rescission—Not established—Rejection 
without reasonable cause—Damages 


Where breach of contract as to time of delivery and mutual rescission not 
established, failure to give notice of rejection to proper party constitutes 
constructive acceptance, failure to take possession after such acceptance 
is rejection without reasonable cause and respondent liable for pur- 
chase price. 


Sullivan, Musselman & Cochran, Pompano Beach, Fla., for complainant. 
Slavin and Carr, New York, N.Y., for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
500 cartons of tomatoes in interstate commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. Since the amount involved does not 
exceed $1,500, the evidence is submitted under the shortened 
procedure provided in the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure, respondent filed an answering statement 
and complainant filed a statement in reply. Respondent also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Consolidated Farms, Inc., is a corporation 
whose address is P. O. Box 872, Deerfield Beach, Florida. 


2. Respondent, M & R Tomato Distributors, Inc., is a corpor- 
ation whose address is 287 Washington Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


38. On December 26, 1962, in the course of interstate commerce, 
complainant, acting through its salesman, Pete Crisanti, sold to 
respondent through its president, Jack Tambor, 500 8-pound 
cartons of Florida tomatoes at an agreed price of $1.95 per car- 
ton, or a total contract price of $975, f.o.b. Deerfield Beach, 
Florida. 


4. The contract between the parties was negotiated by one 
Harry Mogy, an employee of LaRosa Tomato Distributors, Inc., 
of Indianapolis, Indiana, who acted as broker in the transaction. 
No memorandum or confirmation was issued by the broker in 
connection with the transaction. 


5. The tomatoes involved herein were loaded during the late 
hours of December 26, 1962, onto a truck secured by complainant 
and driven by one W. H. Vail for the L. G. DeWitt Brokerage 
Co., of Pompano Beach, Florida. 


6. The truck, containing the subject tomatoes and other pro- 
duce not involved in this proceeding, left Pompano Beach, Florida, 
at 8 a.m. on December 27 and arrived in New York City at ap- 
proximately 11 a.m. on Sunday, December 30. The subject toma- 
toes were tendered to respondent at its place of business by the 
truck driver, Vail, at approximately 1 a.m., December 31, but 
respondent refused to accept the tomatoes. 

7. The driver, Vail, acting upon instructions from L. G. DeWitt 


Brokerage Co., attempted to have respondent handle the tomatoes, 
with protection from the truck broker, but respondent refused. 
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The driver then attempted to get other parties in New York City 
to accept the tomatoes for disposition, but was unsuccessful. 
Finally the driver returned the tomatoes to Florida and was 
instructed by L. G. DeWitt Brokerage Co. to return them to com- 
plainant. Complainant refused to accept the return of the toma- 
toes and they were subsequently placed with charitable organiza- 
tions by the trucker and/or the truck broker, with no proceeds 
resulting therefrom. 


8. Brokerage of 5¢ per carton, due LaRosa Tomato Distribu- 
tors in connection with the transaction, was waived by LaRosa. 


9. An informal complaint was filed on February 4, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for consideration is raised by an 
allegation contained in respondent’s answer, to wit: that as a 
condition of the sale between the parties, the 500 cartons of toma- 
toes, which are the subject of this proceeding, were to have been 
received by respondent at its place of business in New York City 
before 5 p.m. on December 30, 1962. Respondent further alleges 
in its answer that this was a material specification of the contract, 
because the New York market would be closed after the business 
of Sunday night, December 30, 1962, until January 3, 1963. The 
verified answer, which is a part of the evidence in this proceeding, 
was signed by respondent’s president, who represented respond- 
ent in the negotiation of this contract with the broker. 


Pete Crisanti, complainant’s salesman and the individual who 
represented complainant in negotiating the contract with the 
broker, denies that the tomatoes were to have been delivered to 
respondent at any specific time. Crisanti states in his affidavit, 
which is submitted in evidence as a part of the statement in reply, 
that “At no time was there a condition or was there a guarantee 
that the tomatoes had to be in New York at a certain time.” 


The broker who negotiated the contract between the parties, 
Harry Mogy, wrote a letter to the Department under date of 
February 11, 1963, which is included in evidence as Exhibit No. 
2 to the report of investigation. In this letter Mogy states, in 
relevant part, that: 


“T received an order for 500 eight-pound cartons of tomatoes 
from Mr. Tambor of M & R Tomato Distributors, Inc. on 
Wednesday ... Mr. Tambor said he would like to have de- 
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livery by 5 p.m. Sunday. I gave the order to Mr. Pete Cri- 
santi of Consolidated Farms... and told him that M & R 
Tomato would like delivery by 5 p.m. Sunday.” 


Respondent, as the party affirmatively alleging that the toma- 
toes were to have been received at its place of business no later 
than 5 p.m. on December 30, under the alleged contract term, 
has the burden of proving such allegations by a preponderance 
of the evidence. Since the testimony of the parties is in conflict 
regarding this issue, much weight is necessarily given to the 
statement of the broker. Judging from the testimony of the 
broker, it appears that respondent, at most, expressed only a 
preference for, or was desirous of, receiving the tomatoes by 
5 p.m. on December 30, but that this was not made a condition 
of the sale. Furthermore, while respondent states that there was 
no market from the close of business on Sunday night, December 
30, 1962, to January 3, 1963, we find Market News Service re- 
ports for New York City for December 31, 1962, and January 2, 
1963. On the whole, therefore, we conclude that respondent has 
failed to establish, by a preponderance of the evidence, that the 
contract provided for the tomatoes being received by respondent 
no later than 5 p.m. on December 30, 1962. 


Respondent next contends, apparently, that there was a mutual 
rescission of the contract between the parties. Respondent, as 
the party having the burden of proof, offers evidence showing 
that its president, Jack Tambor, made two telephone calls to com- 
plainant at complainant’s Boca Raton, Florida, address at 7:53 
p.m. and at 9:14 p.m. on December 30; that Tambor spoke to a 
Mr. Romanus (or Ramirez) in the course of these conversations; 
and that respondent was advised at these times by this individual 
that it (respondent) would not be obliged to accept the tomatoes. 


We are satisfied that the calls to Boca Raton were made by 
respondent, as set forth above. However, neither party has iden- 
tified Romanus (or Ramirez). Furthermore, no evidence is offer- 
ed to show his position in complainant firm, or to establish that 
he had the authority to release respondent from any liability in- 
curred in connection with the transaction. Accordingly, we con- 
clude that respondent has failed to establish a mutual rescission 
of the contract. 


The last issue to be resolved has to do with respondent’s rejec- 
tion of the tomatoes, as alleged in its answer. In this connection 
the regulations provide that respondent has 8 hours after notice 
of arrival of the shipment and after the produce is made accessible 
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for inspection within which to accept the produce, and that a fail- 
ure to give notice of rejection to the consignor (emphasis ours) 
within that time shall be construed as an acceptance. See sections 
46.2(bb) (2) and 46.2(cc) (3) of the regulations in effect at this 
time. 


It is undisputed that the tomatoes arrived at respondent’s place 
of business at approximately 1 a.m. on December 31, at which 
time respondent informed both the truck driver and the truck 
broker (the latter by telephone) that the shipment was rejected. 
Such rejection was not effective, however, since it was not notice 
to complainant, as is required by the regulations. Furthermore, 
neither the trucker nor the truck broker has been shown to have 
been complainant’s agent for the purpose of accepting a rejection. 
Complainant’s salesman, Crisanti, in his affidavit mentioned ear- 
lier in these conclusions, testified that neither he nor any of the 
complainant’s employees knew of respondent’s failure to accept 
the tomatoes until the produce was returned to Florida by the 
trucker. Respondent does not appear to contradict this testimony. 


To recapitulate, we find that respondent has failed to establish 
a breach of contract by complainant, and has likewise failed to 
establish a mutual rescission. We also find that respondent’s fail- 
ure to give timely notice of rejection to complainant constituted 
a constructive acceptance of the tomatoes, and that respondent’s 
failure to take possession of the tomatoes, after such acceptance, 
constitutes a rejection without reasonable cause within the mean- 
ing, and is in violation, of section 2 of the act. United Packing 
Co. v. Connecticut Celery Co., 16 A.D. 810. Complainant’s 
damages resulting from that violation is $975, the amount of the 
f.o.b. purchase price, no part of which has been paid by respond- 
ent. Reparation in this sum should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $975, with interest thereon at 
the rate of 5 percent per annum from February 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


) 
3 
3 


“SS 





ASSAND v. BUSHMAN 375 
Cite as 24 A.D. 375 


(No. 9711) 


OLAF L. ASSAND v. BUSHMAN Bros. PACA Docket No. 9216. 
Decided March 22, 1965. 


Damages—Failure to order shipment—Rejection without reasonable cause 


Respondent’s refusal to order shipment of potatoes where contract of sale 
established constituted rejection without reasonable cause for which 
damages are awarded to complainant. 


DePuy, Fair & O’Connor, Grafton, N.D., for complainant. Jenkins, Nason 


& Jenkins, Stevens Point, Wisc., for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent for the loss alleged to have been sustained 
by reason of respondent’s failure to order shipment of 20 car- 
loads of potatoes sold to respondent during February 1963. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer including a request for oral hearing. Pursuant 
to such request, an oral hearing was held at Stevens Point, Wis- 
consin, on March 4, 1963. 


FINDINGS OF FACT 


1. Complainant is an individual, Olaf L. Assand, whose address 
is Grafton, North Dakota. 

2. Respondent is a partnership composed of Harry B. Bushman 
and John J. Bushman, doing business as Bushman Bros., whose 
address is Galloway, Wisconsin. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On February 9, 1963, contemplating shipment in interstate 
commerce, complainant orally contracted to sell to respondent 
20 carloads of washed Red Pontiac potatoes, U.S. No. 1, 2 to 3%4 
inches in size, packed in 100-pound sacks, 500 sacks per car, at 
$1.55 per sack, f.o.b. Grafton, North Dakota, or $1.60 if also 
waxed and treated with sprout inhibitor. At that time the potatoes 
were in storage at complainant’s warehouse in Grafton, North 
Dakota. 
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4. On February 11, 1963, at complainant’s request, Jevon 
Assand, the brother of complainant and a participant in the nego- 
tiations on February 9, telephoned respondent and confirmed the 
contract. At respondent’s request Jevon Assand prepared, signed 
and mailed to respondent the following confirmation: 


20—Cars No. 1 Pont. (500 per car) 
Washed loaded 1.55—Waxed & Sprout Inhtrs— 
$1.60 

GRADE No. I to 314 

VARIETY Pont. 


REMARKS Guaranteed No. I till sprouts or age show for 
grades. After that buyer potatoes. 


5. On March 4, 1963, respondent mailed the confirmation back 
to Jevon Assand with the following undated note on the reverse 
side: 

“As we recall our deal of late Friday 8th or Saturday—A.M. 

10th, possibly we all had too much to drink should have 

waited to the next business day to get things clear etc, pur- 
chases were 20 carlots from 360 to 500 bags each all depends 
on the places where to secure best freight rates, potatoes 
were Red Pontiacs, washed clean, well matured, good color, 
Lot of Mr. Olaf Assands, Grade U.S. I.A. Sized 2 Inch mini- 
mum and up according to our specifications or the best possi- 
ble way that we can sell them, advise you later just what 
sizes. Grade U.S.I.A. as to quality guaranteed at all times, 
with exceptions of after May 11th or May 15th deadline or 
thereafter due to firmness or being soft account of sprouts, 

thus they should hold up firm account of sprouts to May 15. 

Otherwise it would be of no avail to buy them as prices at 

that time were at least 15¢ over market, thus there must be 

an incentive then in that respect to cover our investment and 
the market to date is still lower. 


“Prices are $1.55—Cwt—or $1.60 if color additive, both 
prices include the sprout proper additive and your selling 
charges by you etc., if we cannot sell them we will let you 
sell them either or in order to move them at proper time etc. 
Also if we want movement so will be done on a day or two 
notice and at least three to four cars daily if so ordered to 
protect our interests, thus within one week flat they all can 
be moved out or sold. 


“P.S. Possibly may all go by truck is optional.” 


a . o 
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6. Subsequently, Jevon Assand and respondent sent several 
letters to each other in which Assand insisted that a contract had 
been entered into between complainant and respondent, and re- 
spondent took the opposite position. Complainant’s attorney in a 
letter to respondent dated March 28, 1963, stated that complainant 
would sell the potatoes for respondent’s account if shipping in- 
structions were not received by April 1, 1963. By letter dated 
March 28, 1963, respondent’s attorney notified complainant’s at- 
torney that respondent would not order shipment of the potatoes. 


7. Between April 3 and April 20, 1963, complainant sold the 
10,000 sacks of potatoes, waxed and treated with sprout inhibitor, 
and otherwise in accordance with the contract, to various buyers 
for a total price of $11,412.50. This amount is $4,587.50 less than 
respondent agreed to pay under the contract for such potatoes. 

8. The formal complaint was filed August 27, 1963, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


There is no dispute that on February 9, 1963, complainant, 
Jevon Assand, John Bushman and Harry Bushman were present 
at complainant’s home in Grafton, North Dakota, and discussed 
the sale by complainant and the purchase by respondent of pota- 
toes. Complainant contends that in this discussion he agreed to 
sell and respondent agreed to purchase 20 carloads of potatoes on 
the terms set forth in Finding of Fact No. 3, and that the contract 
was confirmed to respondent by telephone and in writing on 
February 11, 1963. It is respondent’s position, in effect, t:at only 
a tentative agreement was entered into on February 9; that sev- 
eral of the terms were other than as claimed by -omplainant, in- 
cluding a guarantee that the potatoes would »e sprout free until 
May 15; and that complainant’s attorney was to prepare a written 
contract for the approval and signatvxe of respondent. 

Although Harry Bushman testified that the confirmation was 
returned on February 18, 1962, the envelope offered in evidence 
by complainant appears to ve stamped March 4, 1963. Further- 
more, respondent’s statement on the back of the confirmation does 
not indicate that a written contract was to be prepared. It is 
concluded that cumplainant has sustained the burden of proving 
by a prepozderance of the evidence that respondent agreed to 
purchase potatoes on the terms set forth in Finding of Fact No. 3. 


Respondent next contends that it did not contemplate shipment 
of the potatoes in interstate commerce and, therefore, the trans- 
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action is not within the jurisdiction of the Secretary under the 
act. In our opinion the evidence, including respondent’s reference 
to “best freight rates” on the back of the confirmation of sale 
(Finding of Fact No. 5), establishes that the parties contemplated 
shipment of the potatoes in interstate commerce. 


Respondent contends further that the contract is unenforceable 
under the Statute of Frauds of the State of North Dakota since 
there is no note or memorandum in writing signed by respondent 
or its authorized agent as is required by such statute. This statute 
is identical with that of a number of other States whose courts 
have construed such statute to be procedural in nature. Dessert 
Seed Co. v. Garbus, 66 Cal. App. 2d 838, 153 P. 2d 184; In re 
Exter Mfg. Co., 254 App. Div. 496, 5 NYS 2d 438. In Joseph 
Rothenberg v. A. Rothstein & Son, 183 F. 2d 524 (8rd Cir. 1950), 
the court held an identical statute to be procedural and not ap- 
plicable to proceedings under the Perishable Agricultural Com- 
modities Act. We are not aware of any decision by the courts of 
the State of North Dakota to the contrary. Accordingly, we con- 
clude that the Statute of Frauds of North Dakota is procedural 
and, hence, inapplicable in this proceeding. 

The repudiation of the contract by respondent and its refusal 
to order shipment of the potatoes constituted a rejection without 
reasonable cause in violation of section 2 of the act. The general 
measure of damages for non-acceptance is the difference between 
the contract price and the market value of the rejected produce. 
Complainant promptly and properly resold the 10,000 sacks of 
potateces to buyers located outside of the State of North Dakota 
for the tetal amount of $11,412.50. These potatoes were waxed 
and treated with sprout inhibitor and were of the grade and 
size specified in the contract. The amount realized on resale is 
accepted as the best evidence of the market value of the potatoes. 
Under the contract, the purchase price of such potatoes was 
$16,000. Accordingly, it is eoncluded that complainant’s damages 
are the difference between these two figures, or $4,587.50. Rep- 
aration should be awarded complainant in that amount, with 
interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,587.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1963, until paid. 

The facts herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 9712) 


CHERRY SPECIALTIES CORPORATION v. R. C. WARREN & Co. PACA 
Docket No. 9381. Decided March 24, 1965. 


Damages—Short weight—Not established 


Where weighing of few barrels of cherries not representative of entire lot 
and where lapse of time occurred between delivery and weighing, claim 
for damages for short weight dismissed. 

Mr. Morton S. Powlen, Philadelphia, Pa., for complainant. Mr. Kenneth 
Evans Thompson, Traverse City, Mich., for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
cherries in brine in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. Since the amount involved does not 
exceed $1,500, the evidence is submitted under the shortened 
procedure provided in the rules of practice, 7 CFR 47.20. Pursu- 
ant to such procedure, complainant and respondent, respectively, 
were given the opportunity to file an opening and an answering 
statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cherry Specialties Corporation, is a corpora- 
tion whose address is 240 West Lippincott Street, Philadelphia, 
Pennsylvania. 

2. Respondent, R. C. Warren & Co., is a corporation whose 
address is Route +1, Box 293, Traverse City, Michigan. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On January 2, 1963, in the course of interstate commerce, 
respondent sold to complainant 700 barrels of sweet cherries in 
brine, combination grade, at an agreed price of 2614¢ per pound, 
250 pounds net weight per barrel, f.o.b. shipping point, Traverse 
City, Michigan. 
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4. The contract was negotiated by a broker, Owens Food Sales, 
of Upper Darby, Pennsylvania. No memorandum or confirma- 
tion was issued by the broker in connection with the transaction. 


5. Respondent, pursuant to the contract set forth above, ship- 
ped from Traverse City, Michigan, to complainant at Phila- 
delphia, Pennsylvania, 700 barrels of cherries. Complainant re- 
ceived and accepted the cherries and paid respondent the agreed 
contract price therefor. Included in this quantity were 481 barrels 
of cherries shipped to complainant by respondent between April 
26, 1963, and May 31, 1963, which are the subject of this proceed- 
ing. 


6. An informal complaint was filed on October 4, 1963, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


This action is grounded on complainant’s allegation, contained 
in its complaint, that the net weight of the cherries in each of 
481 barrels shipped to complainant during April and May 1963 
weighed less than 250 pounds, in breach of the contract of Janu- 
ary 2, 1963. Specifically, complainant sets forth its claimed losses 
in Exhibit No. 10 to the formal complaint as follows: 


No. Cherry Av. Shortage Shortage Shortage x 
barrels Size per barrel Extended contract price $.265 

171 16-17% 13.7 Ibs. 2343 Ibs. $ 620.81 

97 17-18 13.0 Ibs. 1261 Ibs. 334.17 

213 18-20 7.5 lbs 1597.5 lbs. 423.34 

481 5201.5 Ibs. $1,378.32 


Complainant, having accepted the cherries and having paid re- 
spondent the full contract price therefor, now seeks a return of 
$1,378.32 of the total contract price from respondent, as damages 
for the alleged breach set forth above. 


The burden of proving respondent’s breach, by a preponder- 
ance of the evidence, rests upon complainant as the moving party. 
Piazza Co. v. J. Bere Fruit Co., 13 A.D. 400. In this connection 
complainant has submitted a copy of a letter from the broker to 
respondent dated August 29, 1963, which is entered in evidence 
as Exhibit 9 to the formal complaint. In this letter the broker 
states that he went to complainant’s place of business on August 
29 and weighed two barrels of cherries, size 16-1714, and two 
barrels of cherries, size 17-18, taken from the disputed lots. The 
broker further states that the cherries in the two barrels, size 
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16-1714, averaged 245.7 pounds each, and that the cherries in the 
two barrels, size 17-18, averaged 237 pounds each. No cherries, 
18-20 size, were weighed at this time. 


In another letter from the broker to respondent, dated August 
26, 1963, and entered in evidence as Exhibit 8 to the formal com- 
plaint, the broker mentions that cherries, sizes 16-1714 and 18-20 
(apparently taken from disputed lots) were weighed on or about 
July 8, and that there was a shortage of 13.7 pounds and 7.5 
pounds, per barrel, in each of the respective sizes. No indication 
is given of the number of barrels which were weighed at this time. 


It is to be noted that in the July and August weighings reported 
by complainant in the 16-1714 size cherries, there was an average 
shortage reported of 4.3 pounds per barrel in the July weighing, 
while in the August weighing there was an average shortage 
reported of 13.7 pounds per barrel, or a difference of 9.4 pounds. 
Complainant has not attempted to reconcile the difference between 
these figures but has asked damages based upon an average short- 
age per barrel of 13.7 pounds. In the July weighing of the 18-20 
size cherries, complainant claims an average shortage of 7.5 
pounds per barrel, but has not shown how many barrels were 
weighed at this time. No cherries of this size were weighed in 
August, as far as the evidence shows. Complainant asks damages 
based upon the July figure of 7.5 pounds shortage. In the August 
weighing of the 17-18 size cherries, complainant claims an aver- 
age shortage of 13 pounds per barrel, and weighed but two 
barrels. Admittedly, no cherries of this size were weighed in 
July, and complainant asks for damages based upon the August 
figure of 13 pounds shortage. 


In our opinion, complainant has failed to sustain its burden of 
proving what shortages, if any, existed in the weights of the 481 
barrels of cherries in dispute herein. The figures obtained in July 
and August with respect to the weight of the 16-1714 size cherries 
are in conflict and have not been reconciled by complainant. These 
figures, therefore, have little or no probative value with respect 
to the alleged weight shortage in the 171 barrels of cherries of this 
size. The circumstances surrounding the July weighing of the 18-20 
size cherries are unknown, either as to the methods used or as to 
the number of barrels checked, so that a preponderance of the 
evidence is lacking as to the cherries in this lot. Also, we do not 
consider that the results obtained from the August weighing of 
only two barrels of size 17-18 cherries is sufficient proof, when 
compared with the entire lot, to enable us to say that they were 
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representative of all the cherries of this size contained in all the 
other 95 barrels involved in this proceeding. Furthermore, in 
view of the lapse of time between delivery under the contract and 
complainant’s weighing of the cherries, we cannot conclude that 
any weight shortage existed at the time of delivery, even in the 
barrels weighed. 


Based on the foregoing, we conclude that complainant has failed 
to prove a breach of contract by respondent. The complaint, 
therefore, should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 9713) 


S. ALBERTSON COMPANY, INC. v. JOSEPH NOTARIANNI & COMPANY. 
PACA Docket No. 9288. Decided March 24, 1965. 


Rejection—With reasonable cause—Fumigation of grapes 


Where fumigation of grapes by complainant caused the damage found at 
destination resulting in failure of grapes to meet contract requirements, 
respondent’s rejection was with reasonable cause and complaint dis- 
missed. 


Mr. Alan L. Lewis, Boston, Mass., for complainant. Mr. Joseph J. Notari- 
anni, Scranton, Pa., for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a carload of grapes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer thereto. Thereafter an oral hearing was held 
in Scranton, Pennsylvania, at the request of complainant, with 
each party being represented by counsel. Five witnesses testified, 
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three for complainant and two for respondent. Each party filed 
a brief. 







FINDINGS OF FACT 


1. Complainant, S. Albertson Company, Inc., is a corporation 
whose address is 470 Atlantic Avenue, Boston, Massachusetts. 


2. Respondent is a partnership composed of Letizia Notarianni, 
William J. Notarianni, Herbert Braida, Charles J. Braida and 
Elizabeth Cognetti, doing business as Joseph Notarianni & Com- 
pany, whose address is 14 Lackawanna Avenue, Scranton, Penn- 
sylvania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On November 12, 1962, in the course of interstate com- 
merce, complainant sold to respondent 1,080 lugs of Almeria table 
grapes, Columbine brand, U.S. No. 1 grade, at an agreed price 
of $3 per lug, plus cooling charges of $50, for a total price of 
$3,290, f.o.b. shipping point in the State of California. At the 
time of sale the grapes were contained in car RD 21179, then on 
track in Chicago, Illinois, having been shipped from Bakersfield, 
California, on November 1, 1962. 


4. The contract between the parties was negotiated by the Ball 
Brokerage Company, of Scranton, Pennsylvania. 


5. Car RD 21179 had arrived at Chicago, Illinois, at 10:20 a.m. 
on November 11, 1962, and had been inspected the following 
morning at 7:00 a.m. by the City Perishable Inspection Service, 
upon the application of complainant. The results of that inspec- 
tion, in relevant part, are as follows: 

“Hatches: Closed Plugs: In 

“Commodity Temperature: Top 37 Bottom 35 
66x * * 
“Commodity: Columbine Brand: Almeria grapes packed in 
lidded and padded lugs with paper curtain over face of packs. 
Full packs. Bright green opening appearance. Bunches and 
berries are medium and large size. Bunches are compact. 
Berries are clean, fresh and free of scars or blemishes. Stems 
are fresh and green. Fruit has firm crisp condition. No 
decay. 

“Remarks: Fan lever in on position.” 

6. On November 12, 1962, while car RD 21179 was on track 
at Chicago, Illinois, the Chicago Inspection Agency applied sul- 
phur dioxide gas to the grapes contained therein. 
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7. On November 12, 1962, complainant diverted car RD 21179 
from Chicago, Illinois, to respondent at Scranton, Pennsylvania. 
Car RD 21179 departed Chicago at 7:30 p.m. on November 12, 
and arrived at Scranton at 5:30 a.m. on November 14, 1962. At 
the time of departure, the records of the Chicago Produce Ter- 
minal showed the fans in car RD 21179 to be in the “on” position. 


8. On November 14, 1962, at 10:30 a.m., a Federal inspection 
was made of the grapes in car RD 21179 at Scranton, Pennsyl- 
vania. The condition of the equipment, the temperature of the 
product, and the condition and grade of the grapes were certified 
in the inspection certificate, as follows: 


“Condition of equipment: Hatch covers: closed; Plugs: in; 
Bunkers: full of ice. Fan control lever in OFF position. 
“Temperature of product: At doorways, bottom 34° F, Top 
35° F. 

“Condition: Berries mostly firm and firmly attached to 
capstems. Stems mostly turning brown to brown and pliable, 
some green. Ranging from less than 1% to 5%, averaging 
2% shattered. In most lugs 5 to 40% of berries show Sul- 
phur Dioxide injury, berries being wet and sticky, some of 
which are slightly bleached and some of which are shriveled 
and soft, in some lugs none, averaging 15%. In most lugs 
less than 14 of 1% to 1% decay, in some lugs 2%, averaging 
1% of 1% decay. 

“Grade: Meets quality requirements but fails to grade U.S. 
No. 1—table only account condition.” 


9. On November 14, 1962, at 11:00 a.m., an inspector for the 
Erie-Lackawanna Railroad Company examined car RD 21179 at 
Scranton and reported the fan lever to be in an “On” position. 


10. On November 14 and 15, 1962, the broker and complainant 
exchanged the following wires: 

Broker to complainant—November 14—4:57 p.m. 

“NOTARIANNI REJECTING SFRD 21179.” 

Complainant to broker—November 15—9:55 a.m. 


“ANSWERING REFERENCE RD 21179, THIS IS TO AD- 
VISE WE NOT ACCEPTING NOTARANNI REJECTION 
WE DIVERTING AND HANDLING FOR ACCOUNT OF 
WHOM MAY CONCERN.” 


11. On November 15, 1962, at 2:30 p.m. complainant diverted 
car RD 21179 from Scranton, Pennsylvania, to itself at Boston, 
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Massachusetts, and the shipment was subsequently sold for gross 
proceeds of $1,888.25. 


12. The formal complaint was filed on July 9, 1963, which was 
within 9 months after the alleged cause of action herein accrued. 


CONULUSIONS 


There is no dispute regarding the fact that the damage found 
in the grapes at Scranton, Pennsylvania, resulted from the appli- 
cation of sulphur dioxide gas at Chicago on November 12 by the 
Chicago Inspection Agency. There is likewise no dispute regard- 
ing the fact that the fumigation services were not requested by 
respondent, but were furnished by complainant on its own initia- 
tive and while acting through the Chicago Inspection Agency. 


While we are aware of the fact that the fumigation of Cali- 
fornia grapes with sulphur dioxide gas is not uncommon in the 
trade, we are aware also of the fact that such practice may entail 
some risk of damage to the fruit which is thus being treated. 
See Market Diseases of Grapes and Other Small Fruit, Agricul- 
ture Handbook No. 189, page 20, of which we take official notice, 
wherein the following statement appears: 


“In California, grapes are commonly fumigated with sulphur 
dioxide to prevent the development of decay. If too much gas 
is applied, or if fumigation is continued too long, grapes may 
be injured enough to seriously impair their market value.” 


Complainant suggests, however, that yet another factor may 
have played a part with respect to the deterioration found in the 
grapes at Scranton. Specifically, complainant takes the position 
that the fans in car RD 21179 were not in operation while the car 
was in transit between Chicago and Scranton, and that this con- 
tributed to the damage found in the grapes at Scranton. 


The evidence indicates that the fan lever in car RD 21179 was 
in the “on” position both at the time the car arrived in Chicago 
at 10:20 on November 11 and at the time it departed that city 
at 7:30 p.m. on November 12 (Findings of Fact Nos. 5 and 7). 
In addition, the records of the destination carrier indicate that 
the fan lever on the car was in the “on” position at Scranton as 
of 11:00 a.m. on November 14 (Finding of Fact No. 9). The only 
evidence tending to establish the contrary with respect to the 
position of the fan lever on the car is the notation made by the 
Federal inspector on his certificate at 10:30 a.m. on November 
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14, at Scranton, that the fan lever on the subject car was in the 
“off” position at that time (Finding of Fact No. 8). 


In reviewing the record as a whole, we conclude that it is es- 
tablished, by a preponderance of the evidence, that the fan lever 
was in the “on” position and that the fan was operating while 
car RD 21179 was in transit between Chicago and Scranton. We 
are moved to observe, however, that even if we had reached the 
opposite conclusion on this point, the evidence of record is insuffi- 
cient to establish that the condition of the grapes at Scranton 
would have been substantially different. 

We conclude that the fumigation of the grapes by complainant 
caused the damage found in the shipment at destination. In view 
of such damage, we conclude that the grapes failed to meet con- 
tract requirements, and that respondent’s subsequent rejection 
of the shipment was with reasonable cause and was not in viola- 
tion of section 2 of the act (7 U.S.C. 499b). Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 9714) 


RUBIN BROS. v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA 
Docket No. 9300. Decided March 25, 1965. 


Rejection without reasonable cause—Damages 


Where respondent accepted shipment of carrots by act of dominion in di- 
verting the shipment, later rejection for freezing injury which was not 
established to have occurred prior to acceptance was without reasonable 
cause. Damages awarded complainant including expense of loading, 
sorting and moving the produce for resale. 


Slavin and Carr, New York, N.Y., for complainant. Respondent pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a carload of carrots in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, which de- 
faulted in the filing of an answer thereto. Subsequently, upon 
respondent’s motion, the default was set aside and an answer 
submitted by respondent was accepted for filing. 


Since the amount involved herein does not exceed $1,500, the 
evidence is submitted in accordance with the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Julius H. Rubin 
and Aaron M. Rubin, doing business as Rubin Bros., whose ad- 
dress is 314 Washington Street, New York, New York. 


2. Respondent, Prevor-Mayrsohn International, Inc., is a cor- 
poration whose address is 99 Hudson Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On January 24, 1963, in the course of interstate and foreign 
commerce, complainant sold to respondent one carload of U.S. 
No. 1 Washed Jumbo Texas topped carrots, consisting of 852 
50-pound bags then contained in rolling car PFE 42634, at the 
agreed price of $2.15 per sack, delivered New York, New York, 
export lighterage free. The subject carrots had initially been 
billed out of Santa Rosa, Texas, on January 21, 1963. 


4. The contract between the parties was negotiated by a broker, 
C. H. Robinson, Inc., which issued a memorandum of sale in con- 
nection with the transaction. 


5. Car PFE 42634 arrived at Croxton Yards, Jersey City, New 
Jersey, at 12:01 p.m. on January 30, with respondent named as 
consignee. Complainant notified the broker of the arrival at 
1:00 p.m. that same day, while the carrier, also at 1:00 p.m. on 
January 30, gave respondent the same information by telephone. 


6. Respondent, on or about January 30, ordered the carrier to 
deliver the carload of carrots to Pier 51 on January 31, to be 
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loaded aboard the SS Alonia. This steamer was overbooked, so 
respondent ordered the carrier to take the carrots to the SS 
American Builder at Pier 60, for delivery on February 1 or 
February 2. 


7. The carrots were unloaded from car PFE 42634 into Barge 
149 at 11 p.m. on February 1 from Dock 8 at Jersey City. At 
12:30 p.m. on February 2 the barge was towed to Pier 60, arriv- 
ing there at 1:00 p.m. on that date. The carrots were examined 
at approximately 1:00 p.m. on February 2 at this location, and 
while they were still in the barge, by respondent’s Executive Vice 
President and Treasurer, Bernard “Barney” Mayrsohn. 


8. A Federal inspection was made of the carrots at 1:00 p.m. 
on February 2, upon the application of respondent. The results 
of that inspection, in relevant part, are as follows: 


“Where inspected: Dk & W Barge 149 
Pier 60, NR 


66x * * 


“Condition of Load: Stacked at above location. 
“Temperature of product: 28° F., 32° F. 


66% * * 


“Condition: Firm. Average 1% damage by fresh cracks. 
No decay. Many sacks scattered throughout load, stack next 
to sides and/or ends of sack is frozen from one layer in depth 
to entire contents and so located as to indicate freezing oc- 
curred after packing but not in present location. 

“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 214 inch maximum only account condition. 
“Remarks: Barge Captain records show stack unloaded from 
PFE 42634.” 


9. At 2 p.m. on February 2, Bernard Mayrsohn advised both 
complainant and the carrier that respondent was rejecting the 
carrots, whereupon the barge was ordered by the carrier to Pier 
28 for unloading on the night of February 3. 


10. At 9:52 a.m. on Monday, February 4, respondent dis- 
patched the following wire to complainant: 


“CONFIRMING SATURDAY’S TELEPHONE CONVER- 
SATION AFTER FEDERAL INSPECTION SHOWING 
CAR PFE 42634 FAILURE MEET USONE GRADE AC- 
COUNT FROZEN WE’RE REJECTING CAR BACK TO 
YOU.” 
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Complainant replied by wire of the same date, wherein it re- 
fused to recognize respondent’s rejection and advised respondent 
that the carload of carrots would be sold for respondent’s ac- 
count and that respondent would be held liable for all losses in- 
curred by complainant in connection with the shipment. Re- 
spondent then wired complainant, at 5:49 p.m. of February 4, 
that its rejection was in order due to complainant’s failure to 
deliver, and that it would not accept the handling of these car- 
rots by complainant for its (respondent’s) account. 


11. Complainant repossessed the shipment on the afternoon 
or evening of February 4 and obtained a Federal inspection 
thereon at 9:10 p.m. on that date. The results of that inspection, 
in relevant part, are as follows: 


“Inspection Point: RR Produce Terminal 
Pier 29, North River 


“Quality and Condition: * * * Many sacks scattered through- 
out stack have carrots adjacent to one side and/or end of 
sack are frozen 1 to 5 inches in depth and so located as to 
indicate freezing occurred after packing but not in present 
location. 

“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


12. Local climatological data prepared by the United States 
Department of Commerce, Weather Bureau, New York Meteor- 
ological Observatory, Central Park, New York, shows the maxi- 
mum and minimum temperatures in the Jersey City-New York 
City area, from January 30 to February 4, 1963, inclusive, to 
be as follows: 


Date Maximum Minimum 
Wednesday, January 30, 1963 29 22 
Thursday, January 31, 1963 30 21 
Friday, February 1, 1963 28 18 
Saturday, February 2, 1963 40 29 
Sunday, February 3, 1963 38 13 
Monday, February 4, 1963 27 10 


13. Complainant resold the carrots involved herein on Febru- 
ary 7, 1963, for gross proceeds of $692.75 and rendered an ac- 
counting to respondent in connection therewith. 


14, An informal complaint was filed on March 6, 1963, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent takes the position that it rejected the carrots in- 
volved herein on February 2 at 2 p.m. Complainant refuses to 
recognize and/or accept the rejection, arguing in its brief and 
elsewhere that respondent accepted the carrots by exercising 
dominion and control over the shipment after notice of its arrival 
in Croxton Yard in Jersey City. 


While it is undisputed that this was a “delivered” sale to New 
York City, it is also clear from the evidence that the parties un- 
derstood and agreed that the car was to be held in Croxton Yard 
until the consignee (respondent here) was advised of its arrival 
and had given the carrier instructions regarding disposition. This 
is established by Exhibit No. 4 to the report of investigation, 
wherein we find that the broker told an investigator from the 
Department that he “understood delivery point was New York 
City but that respondent would take the car at Croxton and 
order it for delivery to Pier 60 by lighter.” This statement is 
supported by testimony given by a spokesman for the carrier, 
who told this same investigator that it was customary for all 
cars of the Erie Lackawanna Railroad to be stopped at Croxton 
Yard and held pending further instructions from the consignee. 
(Exhibit No. 4, Report of Investigation). 

Since actual notice of the arrival of car PFE 42634 at Croxton 
Yard was given to respondent on January 30 at 1 p.m., we find 
that there was a tender of the carload of carrots by complainant 
to respondent at that time and place pursuant to the terms of the 
agreement between the parties. We also find that the subsequent 
action on the part of respondent, beginning on January 30 and 
leading to the diversion of the carrots from Croxton Yard in 
New Jersey to Pier 60 in New York on February 1, constituted 
an acceptance of the carrots by respondent by virtue of the dom- 
inion and control thus exercised, which actions were inconsistent 
with rejection. Corte & Sons v. Lerner & Son, 14 A.D. 320, 325. 
See, also, section 46.2(cc) of the regulations in force at this time. 
These conclusions are not inconsistent with the agreement that 
complainant was to pay lighterage to New York City, since the 
contract provision of “lighterage free” in this case referred to 
a cost to be borne by complainant and not to the place where 
tender was to have been made. 


Having accepted the shipment of carrots, respondent became 
liable to complainant for the agreed purchase price thereof, less 
provable damages resulting from any breach of contract by com- 
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plainant. Antigo Potato Brokerage Exchange v. W. R. Reed Co., 
Brokers, 18 A.D. 859. The burden of proving both breach and 
damages, by a preponderance of the evidence, rests upon re- 
spondent as the moving party. Respondent, in this connection, 
takes the position that the carrots were damaged by freezing 
and therefore were not U.S. No. 1 grade at contract destination, 
as specified in the agreement between the parties. 


The Federal inspection made on February 2 at Pier 60 in New 
York City indicates that the freezing of the carrots occurred prior 
to their being unloaded from car PFE 42634 and into the barge at 
11 p.m. on February 1 at Jersey City (Findings of Fact Nos. 7 
and 8). This does not establish, however, nor has respondent 
submitted evidence that would show, that such freezing took 
place prior to respondent’s acceptance of the car at Croxton Yard 
on January 30. Accordingly, we conclude that respondent has 
failed to sustain its burden of proving that the carrots were not 
U.S. No. 1 grade at contract destination on January 30, and 
therefore has failed to prove a breach of contract on the part of 
complainant. 


As we have said earlier in these conclusions, respondent’s ac- 
ceptance of the shipment rendered it liable to complainant for 
the delivered contract price of the carload of carrots at $2.15 per 
sack for the 852 sacks, or a total of $1,831.80. Complainant, in 
a resale which appears to have been prompt and proper under 
all the circumstances, realized gross proceeds of $692.75. These 
proceeds, however, were retained by complainant and should 
therefore be credited to respondent and deducted from the con- 
tract price, leaving a balance due complainant of $1,139.05. In 
addition, charges of $61.53 should be allowed to complainant in 
connection with the moving of the carrots from Pier 60 to Pier 
29 after respondent’s refusal to accept same on February 2; and 
charges of $33.60 should likewise be allowed to complainant in 
connection with the loading and sorting of the carrots in connec- 
tion with the resale of February 7. Adding the $61.53 and $33.60 
to the balance of $1,139.05 due on the purchase price, therefore, 
gives us a total of $1,234.18. 


Respondent’s failure to take possession of the subject carrots, 
after acceptance, constituted a rejection without reasonable cause 
within the meaning, and is in violation, of section 2 of the act. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810. Com- 
plainant’s damages resulting from that violation amount to $1,- 
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234.18. Reparation in that amount, plus interest, should be 
awarded complainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,234.18, with interest there- 
on at the rate of 5 percent per annum from March 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9715) 


W. RAY FLEMMING FRUIT Co. v. SOUTH SIDE FRUIT MARKET. 
PACA Docket No. 9350. Decided March 25, 1965. 


Sale—Acceptance—Liability for adjusted price 


Where sale is established to respondent who neither claimed nor proved 
breach of contract by complainant, respondent liable for adjusted price 
of produce accepted. 


Fulmer, Barnes and Berry, Columbia, S.C., for complainant. Mr. R. Merle 
Heffner, Huntingdon, Pa., for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a shipment of peaches in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer, in which an oral hearing was requested. An 
oral hearing was held at Altoona, Pennsylvania, on August 13, 
1964. Both parties were represented by counsel, and one witness 
appeared and testified on behalf of complainant. The deposition 
testimony of three additional witnesses was received in evidence 
for complainant. Three witnesses testified for respondent. Com- 
plainant filed a brief, and respondent submitted a letter in lieu 
of a brief. 
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FINDINGS OF FACT 


1. Complainant, W. Ray Flemming Fruit Co., is a corporation 
whose address is P. O. Box 546, Columbia, South Carolina. 


2. Respondent is an individual, Nellie Brumbaugh, doing busi- 
ness as South Side Fruit Market, whose address is Route 22, 
Huntingdon, Pennsylvania. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about June 28, 1963, in the course of interstate com- 
merce and by oral contract, complainant, acting through its duly 
authorized agent, Louis V. Reilley, sold to respondent 780 38- 
pound dual crates of peaches, at an agreed price of $2.65 per 
crate, delivered Huntingdon, Pennsylvania. 


4. Complainant shipped on June 28, 1963, from loading point 
in the State of South Carolina to respondent at Huntingdon, 
Pennsylvania, 780 crates of DuAll Keystone peaches, in a truck 
operated by W. R. Gunter. The shipment also contained 72 crates 
of peaches as a drop-off delivery at Williamsport, Pennsylvania. 


5. The peaches arrived at destination in Huntingdon, Pennsyl- 
vania, on Monday, July 1, 1963. Respondent began unloading the 
peaches and when the truck was half unloaded, respondent tele- 
phoned complainant’s agent, Louis V. Reilley, at Harrisburg, 
Pennsylvania, and complained about the condition of the peaches. 
Reilley thereupon went to Huntingdon, Pennsylvania, to look at 
the peaches and agreed to reduce the price per crate from $2.65 
to $2.35, delivered. Respondent agreed to the adjusted price and 
unloaded the remainder of the peaches into her cooler. 


6. Respondent has not paid complainant the adjusted purchase 
price of the peaches, or any part thereof. 


7. The formal complaint was filed on January 3, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent denies there was a contract of purchase and sale 
between the parties, as alleged in the complaint, and denies that 
respondent entered into any transaction with complainant. Re- 
spondent avers that she ordered a load of peaches from Louis V. 
Reilley, which was consigned to her to be sold for the best prices 
obtainable. According to respondent, the condition of the peaches 
upon arrival was so bad that they had to be sold at a sacrifice 
for $1.00 to $1.50, and some as low as 75¢ per crate. Respondent 
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further states that approximately half of the peaches had to be 
dumped, as they were worthless. In the answer to the complaint, 
respondent places a value of 50¢ per crate on the entire load of 
780 crates, and admits owing complainant $390. 


The first question for our determination is whether the trans- 
action was a sale as alleged in the complaint, or a consignment 
as averred in respondent’s answer. The evidence preponderantly 
supports complainant’s allegation that it sold respondent the load 
of peaches in question. Mr. Reilley testified at the hearing that 
he made the sale, while he was at or near Harrisburg, Pennsyl- 
vania, in a telephone conversation with respondent’s manager, 
Robert C. Sprock, on or about June 28, 1963; that he telephoned 
the order in to his employer, W. Ray Flemming Fruit Co. at 
Columbia, South Carolina; that the shipment was to contain 852 
crates, 72 crates of which were to be dropped off for Vanella 
and Sons at Williamsport, Pennsylvania; that the balance of the 
load was to be delivered to respondent at Huntingdon, Pennsyl- 
vania; and that he never heard any more about the peaches until 
after they arrived at Huntingdon, when Roy Gunter, the driver 
of the truck, called him at home and said that respondent had 
accepted half of the load, and wanted to know why he could not 
unload the full load. Reilley further testified that he went to 
Huntingdon to respondent’s place of business and had a conversa- 
tion with Sprock, after which the balance of the peaches were 
unloaded by respondent. Reilley testified that a few days later, 
he received a telegram from Sprock, stating that he was having 
considerable trouble with the fruit, and that Mr. Flemming in- 
structed him (Reilley) to tell Mr. Sprock to deduct 30¢ from the 
original price of $2.65, making the adjusted price for the peaches 
$2.35 per crate, and that Sprock agreed to this adjustment. 


The deposition of Roy Gunter, the truck driver, submitted in 
evidence by complainant, supports complainant’s position. Gun- 
ter testified that he was instructed at the time the truck was 
loaded in South Carolina to drop off 72 crates at Williamsport, 
Pennsylvania, and to proceed with the remainder to respondent’s 
place of business at Huntingdon, Pennsylvania, where he arrived 
on Monday morning, July 1. The deposition of the grower, R. W. 
Dubose, and the deposition of Louis Asbill, who inspected the 
fruit before and at the time of loading, also tend to support 
complainant’s position. 


The testimony of Robert C. Sprock given at the hearing as 
to what transpired between him and complainant’s agent, Louis 
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B. Reilley, as to the date of arrival of the peaches, and other 
matters, differs materially from complainant’s evidence. How- 
ever, most of Sprock’s testimony is uncorroborated. The testi- 
mony of witnesses Endres and Ciganik on behalf of respondent 
is not probative of the transaction as negotiated by and between 
Sprock and Reilley. These witnesses merely testified concerning 
the condition of the peaches and their part in handling them. 


On the basis of the evidence, we conclude that complainant 
has sustained its burden of proof in establishing a sale of the 
peaches to respondent as alleged. Respondent accepted delivery 
of the peaches and is therefore, liable for the purchase price, less 
any proven damages resulting from any breach of the contract 
on the part of complainant. Having denied the transaction as 
alleged, respondent has neither claimed nor proven a breach 
by complainant. On the basis of complainant’s voluntary ad- 
justment of the original contract price from $2.65 to $2.35 per 
crate, we find that respondent is liable to complainant for the 
adjusted price of $1,833. Respondent’s failure to pay this amount 
was and is in violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $1,833, with in- 
terest. 


In view of evidence in this case, and on the basis of the decision 
in Joseph Rothenberg v. H. Rothstein & Sons, 183 F.2d 524 (3d 
Cir. 1950), the motion of respondent’s counsel for dismissal of 
the complaint is denied. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation $1,833, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 9716) 


ZINNO PRODUCE OF PUEBLO, INC. v. C. W. MARVIN COMPANY. 
PACA Docket No. 9023. Decided March 25, 1965. 


Accord and satisfaction—Agent—Undisclosed principal 


Acceptance of check offered in full settlement resulted in accord and satis- 
faction where bona fide dispute existed. Acceptance of second check 
not tendered in full settlement in other transactions where respondent 
acted as agent of undisclosed principal not an accord and satisfaction 
and agent is liable for full purchase prices where he failed to prove 
breach or damages. 

Bellinger, Faricy & Tursi, Pueblo, Colo., for complainant. Mr. John E. 
Banks, San Antonio, Tex., for respondent. Mr. Thomas E. Toone, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,819.80 in connection 
with transactions involving shipments of spinach in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer, requesting an oral hearing. An oral hearing 
was held at San Antonio, Texas, on January 27, 1964. Both 
parties were represented by counsel. The depositions of com- 
plainant’s witnesses, Tony Zinno, Dominic Zinno, and Dominic 
D’Amato were received in evidence. George Zinno, an officer of 
complainant corporation, appeared and testified orally on behalf 
of complainant. The following witnesses testified at the hearing 
for respondent: E. H. Heimsoth, James A. Kalil, George D. 
Chermak, Nelldonn A. Hodges, Joseph C. Brock, and C. W. Mar- 
vin. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Zinno Produce of Pueblo, Inc., is a corporation 
whose address is P.O. Box 367, Pueblo, Colorado. 


2. Respondent is an individual, Clarence Wilmark Marvin, 
doing business as C. W. Marvin Company, whose address is P.O. 
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Box 3062, San Antonio, Texas. At the time of the transactions 
involved herein, respondent was licensed under the Act. 


3. On or about May 25, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 600 
bushels of clipped spinach, at a price of $1.75 per bushel, f.o.b. 
Pueblo, Colorado, shipping point. On or about May 25, 1962, com- 
plainant shipped to respondent at San Antonio, Texas, by re- 
frigerated truck, 600 bushels of clipped spinach under Invoice 
No. 1542, which were accepted by respondent. 


4. On or about May 25, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 750 
bushels of clipped spinach, at a price of $1.75 per bushel f.o.b. 
Pueblo, Colorado, shipping point. On or about May 25, 1962, com- 
plainant shipped to respondent at San Antonio, Texas, by re- 
frigerated truck, 750 bushels of clipped spinach under Invoice 
No. 1548, which were accepted by respondent. 


5. On or about June 1, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 720 
bushels of clipped spinach, at a price of $1.75 per bushel, f.o.b. 
Pueblo, Colorado, shipping point. On or about June 1, 1962, com- 
plainant shipped to respondent at San Antonio, Texas, by re- 
frigerated truck, 720 bushels of clipped spinach under Invoice 
No. 1557, which were accepted by respondent. 


6. On or about June 1, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent or 
J. C. Brock Corporation, Buffalo, New York, 840 bushels of 
clipped spinach, at a price of $1.75 per bushel, f.o.b. Pueblo, 
Colorado, shipping point, plus $75 topice. On or about June l, 
1962, complainant shipped to respondent, in refrigerated car 
ART 28789, 840 bushels of clipped spinach under Invoice No. 
1555. This shipment was diverted by respondent to J. C. Brock 
Corporation, Buffalo, New York, and was accepted by J. C. 


Brock Corporation. 


7. On or about June 5, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent or 
J. C. Brock Corporation, Buffalo, New York, 840 bushels of 
clipped spinach on open price f.o.b. Pueblo, Colorado, shipping 
point. Subsequently, complainant and respondent agreed upon a 
price of $1.65 per bushel, f.o.b. Pueblo, Colorado, plus $75 top- 
ice. On or about June 5, 1962, complainant shipped to respond- 
ent, in refrigerated car ART 28513, 840 bushels of clipped spin- 
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ach under Invoice No. 1572. This shipment was diverted by re- 
spondent to J. C. Brock Corporation, Buffalo, New York, and 
was accepted by J. C. Brock Corporation. 


8. Respondent paid complainant $2,398.40 on Invoices 1542, 
1543, and 1557, and respondent paid complainant $537.20 on In- 
voices 1555 and 1572. No further payment has been made by 
respondent to complainant in connection with these transac- 
tions. 


9. The formal complaint was filed on February 21, 1963, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The parties to this proceeding are in dispute as to the terms 
of the contracts of purchase and sale. Complainant contends the 
sales were all made on an f.o.b. Pueblo basis. Respondent does 
not dispute this term but avers that complainant subsequently 
guaranteed “full protection” against loss. Respondent’s testi- 
mony at the hearing with respect to representations made by 
complainant do not establish that complainant did, in fact, war- 
rant “full protection” to respondent. 


The evidence shows that respondent disposed of the spinach 
and remitted to complainant on the theory, and on the basis of 
respondent’s claim, that complainant guaranteed respondent 
against any loss in connection with the spinach. The evidence as 
to the quality of the spinach delivered by complainant is contra- 
dictory, but a determination as to the quality of the three truck- 
loads of spinach need not be made, in view of the conclusions 
hereinafter reached. Respondent contends that the acceptance by 
complainant of respondent’s check in the amount of $2,398.60 
constituted an accord and satisfaction of respondent’s indebted- 
ness under Invoices 1542, 1543, and 1557, covering the truck 
shipments. Respondent also contends that complainant’s accept- 
ance of the check of J. C. Brock Corporation in the amount of 
$537.20, which respondent forwarded to complainant upon re- 
ceipt thereof, constituted an accord and satisfaction of the in- 
debtedness due under Invoices 1555 and 1572, covering the two 
carloads of spinach. Since there were two checks submitted cov- 
ering different transactions, this defense will be discussed sep- 
arately as to each check. 


To constitute an accord and satisfaction, there must be a bona 
fide dispute between the parties as to the amount due, and the 
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check tendered in payment must be offered in satisfaction of the 
disputed amount and be accompanied by such acts and declara- 
tions as amount to a condition that the check, if accepted, is 
accepted in full satisfaction. Bushman Brothers v. Dekle Brok- 
erage Company, 21 A.D. 814; National Produce Distributors, Inc. 
v. Stewart Produce Company, 21 A.D. 955. 


The evidence shows respondent was dissatisfied with the qual- 
ity of the three truckloads of spinach received by him and was 
of the opinion that the spinach did not meet contract specifica- 
tions. Whether his dissatisfaction was justified or not is imma- 
terial so long as his dispute of the amount due was made in good 
faith. Growers Produce v. H. B. Frost Company, 20 A.D. 980. 
The dissatisfaction of respondent was communicated by tele- 
phone to complainant upon several occasions. Respondent sub- 
mitted a check in the amount of $2,398.60 which bore the nota- 
tion “By endorsement this check when paid is accepted in full 
payment of the following account: No. 1543, 1542, and 1557.” 
With the check was a settlement sheet showing how respondent 
arrived at the amount of $2,398.60. Complainant marked out the 
invoice numbers on the check and deposited the check. George 
Zinno testified he knew the check was submitted in settlement of 
the three truckloads of spinach. The striking of the invoice num- 
bers on the check does not affect the offer since it was done 
without the consent of respondent. Webster v. Arrowhead Grow- 
ers Sales, 20 A.D. 1042. Further, the settlement sheet submit- 
ted with the check clearly indicated the check was offered in set- 
tlement of Invoices 1542, 1543, and 1557. We, therefore, con- 
clude that all of the necessary elements of an accord and satis- 
faction are present regarding the amount allegedly due on the 
three truckloads of spinach evidenced by Invoices 1542, 1543, and 
1557, and that complainant’s acceptance of the check discharged 
respondent’s indebtedness as to these shipments. 


The forwarding by respondent to complainant to the $537.20 
check issued by the J. C. Brock Corporation to respondent, to- 
gether with the letter dated July 10, 1962, from J. C. Brock 
Corporation, addressed to respondent, presents a different situ- 
ation as to the two carloads of spinach. There is no evidence of 
a dispute between complainant and respondent of the amount 
due on Invoices 1555 and 1572, nor of any declaration com- 
municated to complainant by respondent that the check of J. C. 
Brock Corporation was tendered in full payment of the two car- 
loads of spinach. The check bore no notation of full payment, 
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and the letter was insufficient in itself to communicate a tender 
from respondent to complainant of an offer of settlement. The 
burden of proving an accord and satisfaction is upon respond- 
ent. Growers Produce v. H. B. Frost Company, supra. We, there- 
fore, conclude that the acceptance of the $537.20 check of J. C. 
Brock Corporation by complainant did not constitute an accord 
and satisfaction of the amount due on the two carloads of spin- 
ach evidenced by Invoices 1555 and 1572. 


Respondent contends he is not liable for the purchase prices 
of the two carloads of spinach shipped under Invoices 1555 and 
1572, since he acted only as a broker in negotiating the sale of 
these shipments to J. C. Brock Corporation, Buffalo, New York. 
The evidence on this point is conflicting. Complainant’s testi- 
mony is that the two carload shipments of spinach were sold 
to respondent, as evidenced by the fact that respondent was 
billed for these shipments, and that complainant did not know 
the J. C. Brock Corporation. Respondent’s evidence fails to show 
that complainant was informed at the time of the transactions 
involving the two carloads of spinach that they were being sold 
to the J. C. Brock Corporation. Assuming that respondent was 
merely acting as broker in the sale of these two carloads to the 
Brock Corporation, the fact that complainant did not know the 
spinach was being sold to the J. C. Brock Corporation places the 
latter in the category of an undisclosed principal. We have held 
in the past that an agent is personally liable on a contract en- 
tered into on behalf of an undisclosed principal. Fred G. Hilvert 
Co., Inc. v. Tropical Fruit Co. and/or Frank Kenworthy Co. 
and/or Merchants Fruit Co., 20 A.D. 423; John C. Lester Co. v. 
Victory Distributing Co., Inc., 11 A.D. 376. We conclude, there- 
fore, that respondent is liable to complainant for the purchase 
prices of the two carload shipments of spinach, less any proven 
damages respondent may have sustained as a result of any breach 
of the contracts by complainant. 


Although the evidence shows that J. C. Brock Corporation 
was dissatisfied with the quality of spinach, and that respond- 
ent agreed to give the Brock corporation “full protection” against 
loss in connection with the spinach, and while respondent ac- 
cepted the accounting and the check of the J. C. Brock Corpor- 
ation, which he forwarded to complainant without deducting 
brokerage, respondent’s evidence is insufficient to establish a 
breach of the contracts by complainant. Having failed to sus- 
tain his burden of proving a breach by complainant and result- 
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ing damages, respondent is liable for the full purchase prices of 
the two carloads of spinach which he diverted to the J. C. Brock 
Corporation at Buffalo, New York. Respondent’s failure to pay 
complainant the agreed purchase prices of these shipments is in 
violation of Section 2 of the Act. Since respondent paid com- 
plainant the sum of $537.20 on the carloads of spinach shipped 
under Invoices 1555 and 1572, there remains due and owing to 
complainant from respondent $2,468.80. Complainant should be 
awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $2,468.80, with interest there- 
on at the rate of 5 percent per annum from July 1, 1962, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 9717) 


H. A. THOMPSON Co. v. POTATOES, INCORPORATED. PACA Docket 
No. 9411. Decided March 29, 1965. 


Transportation service and conditions—Abnormal—Condition on Arrival— 
Delayed inspection—Acceptance—Liability 


Where abnormal transportation service and conditions resulted in injury 
to potatoes and inspection at destination too remote to establish breach 
of contract, respondent liable for purchase price. 

Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a shipment of potatoes in interstate or foreign com- 


merce, 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer and counterclaim. Complainant did 
not file a reply. Since the amount involved does not exceed $1,- 
500, the issues are submitted under the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement. Respondent 
did not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold A. Thompson, doing 
business as the H. A. Thompson Co., whose address is 746 S. 
Central Avenue, Los Angeles, California. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent, Potatoes, Incorporated, is a corporation whose 
address is 326 West Washington Street, Phoenix, Arizona. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On August 7, 1963, in the course of interstate commerce, 
complainant sold to respondent one truckload of oversize Ken- 
nebec potatoes, at an agreed price of $1,008.50, f.o.b. Hemet, 
California. 


4. On August 11, 1963, complainant shipped from Hemet, Cali- 
fornia, to Phoenix, Arizona, a truckload consisting of 400 sacks 
of oversize Kennebec potatoes. This shipment was inspected by 
a California Bureau of Fruit and Vegetable Standardization in- 
spector on August 11,1963, and was found to meet that Bureau’s 
standards for shipment. 


5. The potatoes arrived at Phoenix, Arizona, on August 12, 
1963, and were delivered to and accepted by respondent. 


6. The trucker’s bill of lading noted temperatures at time of 
loading “F 78”, “M 78”, “R 78” and temperatures “F 82”, “M 84” 
and “R 84”, upon unloading. 


7. On or about August 16, 1963, respondent notified complain- 
ant that the potatoes showed decay and internal heat damage. 
Respondent attempted to secure a Federal inspection of the po- 
tatoes, but no Federal inspectors were available. On August 20, 
1963, respondent requested and obtained the services of an in- 
spector from the Arizona Fruit and Vegetable Standardization 
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Service. This inspection revealed “soft rot in excess of tolerance 
averaging 5 to 15% —15 to 40% showed internal heat.” On 
August 22, 1963, another inspection revealed such damage as 
to result in a final order to “dump” the potatoes. 


8. On August 22, 1963, respondent mailed a letter to com- 
plainant offering to pay $100 of the original contract price. Com- 
plainant refused this settlement. No payment has been made by 
respondent to complainant on account of this transaction. 


9. The formal complaint was filed on January 21, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute in this case with respect to the respond- 
ent’s acceptance of the potatoes upon arrival. Having accepted 
the shipment, respondent is liable for the full purchase price, 
subject to its right to claim damages resulting from any breach 
of the contract on the part of complainant. The burden of prov- 
ing both the breach and the damages resulting therefrom is on 
respondent. 


In view of the arrival temperatures in the truck, we con- 
clude that the transportation service and conditions were not 
normal. Therefore, the warranty of suitable shipping condition 
does not apply. It appears that the damage observed during the 
inspections of August 20 and August 22 was the result, in part 
at least, of abnormal transportation service and conditions. 


If we are to assume that the warranty of suitable shipping 
condition did apply in this case, respondent has nevertheless 
failed to show any breach of contract by complainant. Evidence 
of the condition of the potatoes at the time of arrival is lacking. 
The inspections of August 20 and August 22 are too remote in 
time to shed any light on this point. 


For the foregoing reasons, we conclude that the respondent 
has failed to prove a breach of the contract by complainant. 
Respondent’s failure to pay complainant the contract price of 
$1,008.50 is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,008.50, with 
interest. 

Respondent’s counterclaim is based upon an alleged breach of 


the contract by complainant, but since no breach is found, re- 
spondent’s counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $1,008.50, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1963, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Respondent’s counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 9718) 


PEDRO A. ARROYO v. NEW YORK BANANA SUPPLY, INC. PACA 
Docket No. 9380. Decided March 31, 1965. 


Petition for rehearing—Denied 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq), an order was issued on March 3, 1965, awarding repara- 
tion to complainant against respondent. Within the time pro- 
vided by section 47.24 of the rules of practice (7 CFR 47.24), 
respondent filed a petition for rehearing. Such filing has the 
effect of automatically setting aside the order of March 3, 1965, 
pending final action on the petition. 


The hearing in this case was held in New York City on No- 
vember 30, 1964. Both parties were duly notified well in advance 
that the hearing would be held on that date. Complainant made 
the trip from San Juan, Peurto Rico, to New York City espe- 
cially to attend the hearing. In requesting a rehearing, respond- 
ent’s president states that he was in Puerto Rico at the time and 
could not leave because of unforeseen circumstances. Respond- 
ent had the opportunity for hearing which it requested in its 
answer to the formal complaint and no justification has been 
shown for granting a rehearing. Accordingly, respondent’s peti- 
tion for rehearing is denied without prior service upon com- 
plainant. 
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The order of March 3, 1965, is hereby reinstated and the rep- 
aration awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 9719) 


NATIONAL GROWERS, INC. v. PELICAN TOMATO COMPANY, INC. 
PACA Docket No. 8754. Decided March 31, 1965. 


F.o.b. sale—Condition on arrival—Acceptance—Liability 


In an f.o.b. sale, where respondent failed to prove warranty of full protec- 
tion on arrival or damages resulting from failure of one load of toma- 
toes to canform to warranty of good condition on arrival at destination, 
respondent is liable for full contract price. 


Complainant and respondent pro se. Mr. Patrick C Murphy, Presiding 
Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a timely complaint for reparation of 
$2,130.58, which is alleged to be the balance of the total pur- 
chase price of two loads of tomatoes sold to respondent in Aug- 
ust 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer, denying liability and re- 
questing an oral hearing. 

An oral hearing was held on March 12, 1963, at New Or- 
leans, Louisiana. Complainant was not represented at the hear- 
ing, but at its written request the complaint and exhibits were 
received in evidence without objection. One witness testified for 
respondent. Neither party filed a brief. 


FINDINGS GF FACT 


1. Complainant, National Growers, Inc., is a corporation whose 
address is Gonzales, California. 
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2. Respondent, Pelican Tomato Company, Inc., is a corpora- 
tion whose address is 33 French Market Place, New Orleans, 
Louisiana. At the time of the transactions involved herein, re- 
spondent was licensed under the. act. 


3. On August 21, 1961, contemplating shipment in interstate 
commerce complainant sold to respondent one truckload of U.S. 
No. 1 and U.S. No. 2 green tomatoes at an agreed price of $1,- 
898.50 f.0.b. Gonzales, California. Complainant warranted that the 
tomatoes would be in good condition on arrival at New Orleans. 
On April 21, 1961, 610 60-pound wirebound crates of tomatoes 
were loaded at Gonzales, California, on a truck hired by the re- 
spondent, and were transported to New Orleans, Louisiana. 


4. On August 24, 1961, contemplating shipment in interstate 
commerce, complainant sold to respondent one carload of U.S. 
No. 1 and U.S. No. 2 green tomatoes at an agreed price of $1,- 
461.25, f.o.b. Gonzales, California. Complainant warranted that 
the tomatoes would be in good condition on arrival at New Or- 
leans. That same day, 735 60-pound wirebound crates of toma- 
toes were shipped in car PFE 20116 from Gonzales, California, 
to respondent at New Orleans, Louisiana. 


5. The foregoing purchases were made by Dan Tucker, an em- 
ployee of Harry Sommers, respondent’s authorized agent. 


6. The truckload of tomatoes arrived at New Orleans, Louisi- 
ana, on August 25, 1961. Respondent unloaded these tomatoes 
into its cold storage room and ordered a Federal inspection for 
condition only, which was made at 10:45 a.m., August 28, 1961. 
The certificate reads, in pertinent part, as follows: 


“Average approximately 35% mature green, 45% turning, 
15% ripe. Average 2% damage by sunken discolored areas. 
Decay in most samples 4 to 14%, many none, average 6% 
Watery Soft Rot and Gray Mold Rot in various stages, 
mostly advanced.” 


7. At respondent’s request a second Federal inspection for con- 
dition only was made of 205 crates from the truckload of toma- 
toes. The certificate of this inspection, made at 1:10 p.m., Aug- 
ust 30, 1961, reads, in part as follows: 


“Average approximately 15% mature green, 25% turning 
and 35% ripe. Decay from 12 to 40%, average approxi- 
mately 25%, Watery Soft Rot and Gray Mold Rot in vari- 
ous stages, mostly advanced.” 
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8. Car PFE 20116 arrived at New Orleans, Louisiana, at 3:30 
p.m., August 29, and was spotted on respondent’s siding at about 
7:30 p.m. At respondent’s request a Federal condition inspection 
was made of the load at 8:40 a.m., August 31, 1961. The tem- 
perature of the tomatoes was found to be 55° at the top of the 
doorway and 59° at the bottom. The condition of the tomatoes 
as revealed by the inspection certificate was as follows: 


“Lot with inserted label: Average approximately 25% ma- 
ture green and 75% turning. No decay. Other lot: Average 
approximately 35% mature green, 50% turning and 5% 
ripe. Decay from 3 to 24%, average approximtely 10%, 
Watery Soft Rot and Gray Mold Rot in various stages, 
mostly advanced. Average 7% damage by sunken discolored 
areas, over the shoulders.” 


Respondent thereafter unloaded the tomatoes from the car. 


9. On or about September 1, 1961, in the course of a telephone 
conversation, respondent’s Joe Saladino informed complainant’s 
Sam Dietsch that he was not satisfied with the condition of the 
tomatoes. During this conversation complainant sold respond- 
ent a third shipment of tomatoes, car PFE 20093. 


10. On September 5, 1961, complainant received the following 
telegram from respondent: 

“AS PER OUR PHONE CONVERSATION YOU HAVE 
AGREED TO MAKE GOOD LOSSES WHICH OCCUR 
ON THE LOAD DELIVERED BY MOREHEAD TRUCK 
YOUR INVOICE NO 139 DATED 8-21-61 AND ON THE 
LOAD DELIVERED BY CAR PFE 20116 YOUR INVOICE 
NO 157 DATED 8-24-61 AND ALSO ON THE LOAD 
DELIVERED BY CAR PFE 20093 WHICH WILL AR- 
RIVE 9-5-61 OR 9-6-61 YOUR INVOICE NO 177 DATED 
9-1-61 IN EVENT THAT ANY LOSSES OCCUR.” 


Complainant replied on the same date as follows: 

“RETEL. ALL OUR SHIPMENTS TO YOU SOLD FOB 
GONZALES. IN EACH CASE YOUR BUYER INSPECT- 
ED LOAD PRIOR TO SHIPMENT. OUR TELEPHONE 
CONVERSATION INDICATED THAT WE WOULD CON- 
SIDER REPEAT CONSIDER POSSIBLE ADJUSTMENT 
BASED ON ADDITIONAL INFORMATION. THERE WAS 
NO INTENTION TO ADJUST ANY OF THESE SALES 
TO A CONSIGNED BASIS. IF THESE TERMS NOT SAT- 
ISFACTORY PLEASE REFUSE PFE 20093 DUE TO 
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ARRIVE 9-5 OR 9-6 AND REMIT ALL PRIOR IN- 
VOICES PROMPTLY IN FULL.” 


Respondent replied to complainant’s wire on September 6, 
1961, as follows: 


“RETEL YOUR WIRE AS PER OUR TELEPHONE CON- 
VERSATION BETWEEN MR SAM DYKES OF NATION- 
AL GROWERS AND JOSEPH SALADINO OF PELICAN 
TOMATO COMPANY INC YOU STATED THAT YOU 
WOULD STAND BEHIND THE LOSS FROM SHRINK- 
AGE OF THESE LOADS OF TOMATOES AND OUR RE- 
PRESENTATIVE MR. DAN TUCKER WAS NEXT TO 
YOU DURING THIS CONVERSATION YOU ALSO 
MADE THE SAME STATEMENT TO MR. HARRY SOM- 
MER OUR BUYER THE LOADS IN QUESTION WHERE 
DELIVERED BY MOOREHEAD TRUCK AND RAIL 
CAR PFE 20116 WE ARE HANDLING THESE LOADS 
AS PER OUR PHONE CONVERSATION AND RAIL 
CAR PFE 20093 WHICH WILL ARRIVE 9-7-61 WILL 
BE HANDLED ON SAME BASIS IF THIS IS NOT SAT- 
ISFACTORY DIVERT CAR ELSEWHERE.” 


11. Complainant diverted car PFE 20093 to Houston on Sep- 
tember 6, 1961. Thereafter, respondent paid complainant $1,- 
229.17 as an undisputed amount due on the truckload shipment 
of August 21, 1961, and the carload shipment of August 24, 
1961. No further payments have been made by respondent to 
complainant in connection with these shipments. 


12. The formal complaint was filed on March 12, 1962, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant contends that the contracts were on f.o.b.a. (f.0.b. 
acceptance) terms, while respondent’s position is that the con- 
tracts were on f.o.b. terms. The only material difference between 
the two terms is that under an f.o.b. acceptance contract the 
buyer has no right of rejection. While we find, from evidence, 
that the contracts were on f.o.b. terms, the fact that respondent 
did not reject, but accepted both the truckload and the carload 
of tomatoes on arrival, means that the rights of the parties 
would be the same under either term. 


Respondent alleges that its agent was instructed not to pur- 
chase tomatoes from the Gonzales area unless the seller would 
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guarantee complete protection against decay and shrinkage and 
that the shipments of August 21 and August 24 were purchased 
on that basis. Complainant’s position is that no such warranty was 
given. Respondent’s agent, Dan Tucker, stated in his affidavit 
that he was instructed “not to buy any tomatoes from any shed 
whose shipper would not guarantee arrival in good condition,” 
which is consistent with the statement of Harry Sommers that 
he told Tucker respondent “wanted protection that the tomatoes 
would arrive in good condition.” Tucker also stated that prior 
to placing the order for the August 21 shipment, Sam Dykes 
(Deitsch) informed him that “they always stood behind quality 
and would guarantee arrival in good condition”; and that prior 
to placing the order for the August 24 shipment he was likewise 
informed that complainant would “stand behind these toma- 
toes.” We conclude from the evidence that complainant did not 
guarantee respondent complete protection against decay and 
shrinkage. Viewing the evidence in the most favorable light to 
respondent, we conclude that complainant expressly warranted 
nothing more than that the tomatoes would be in good condition 
on arrival at New Orleans. It is unnecessary to decide whether 
complainant agreed to assume all transit risks, since it appears 
that transportation service and conditions were normal. 


At the hearing respondent’s Joe Saladino testified that re- 
spondent was authorized by complainant to handle the two ship- 
ments for complainant’s account. In this connection he stated 
that Sam Deitsch told him to “go ahead and work them and see 
what you can get out of them.” Assuming that this is what re- 
spondent was told, it is insufficient as proof that complainant 
agreed to convert the original purchase and sale contracts into 
consignment contracts. Furthermore, the accountings that re- 
spondent sent to complainant did not disclose the amount real- 
ized from the sale of the tomatoes, which respondent would have 
been required to do if it were handling the tomatoes on con- 
signment. Instead, respondent’s accountings were on the basis 
of the contract price, less the cost of all tomatoes from the ship- 
ments which were dumped. We conclude that complainant did 
not authorize respondent to handle the tomatoes on consignment. 


Having accepted the two shipments of tomatoes, respondent 
is liable for the agreed contract prices, subject to its right to 
claim damages for any breaches of the contracts on the part of 
complainant. The burden of proving both breach and the dam- 
ages resulting therefrom is on respondent. 
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The truckload shipment of August 21 arrived at New Orleans 
on August 25. A Federal inspection of these tomatoes was made 
three days later, or on August 28. This inspection showed 2% 
damage by sunken discolored areas and an average of 6% Wa- 
tery Soft Rot and Gray Mold Rot in various stages, mostly ad- 
vanced. The U.S. Standards for fresh tomatoes allow a 5% tol- 
erance for decay at destination in both the U.S. No. 1 and U.S. 
No. 2 grades. The inspection of the truckload shipment, made 
on August 28, does not establish that these tomatoes were not 
in good condition on arrival. 

Inspection of the carload shipment, made promptly after ar- 
rival, showed no decay in 100 of the crates of tomatoes and 10% 
decay, plus 7% damage by sunken discolored areas over the 
shoulders, in 635 crates. This is sufficient evidence to establish 
that the carload shipment did not arrive in good condition. 
Complainant’s failure to deliver a carload of tomatoes in good 
condition on arrival at New Orleans was in violation of section 
2 of the act. 

The measure of damages for the breach of warranty with 
respect to the carload shipment is the difference between the 
value of the tomatoes actually delivered and the value the toma- 
toes would have had if they had met contract requirements. The 
burden of proving both values is on respondent. Respondent has 
submitted evidence tending to show that certain quantities of 
the tomatoes from the carload shipment were dumped, which 
would be relevant if respondent had been given a guarantee of 
full protection. No evidence has been submitted by respondent 
to prove either of the two values which we must find in order 
to determine the amount of damages sustained by respondent as 
a result of the breach of warranty on the carload shipment. For 
lack of proof, no damages may be allowed. 

The contract price of the two shipments totals $3,359.75, of 
which respondent has paid $1,229.17. Respondent’s failure to 
pay the balance of $2,130.58 is in violation of section 2 of the 
act. Reparation in the amount of $2,130.58, plus interest, should 
be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,130.58, with interest there- 
on at the rate of 5 percent per annum from October 1, 1961, 
until paid. 

Copies of this order shall be served upon the parties. 
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Orders issued by Thomas J. Flavin, Judicial Officer 


DISMISSAL ON MOTION OF PARTIES 


(No. 9720) 


HIGH AND MIGHTY FARMS, INC. v. HECHT PRODUCE Co. PACA 
Docket No. 9691. Dismissed March 1, 1965. 


(No. 9721) 


HIGH AND MIGHTY FARMS, INC. v. HECHT PRopuCcE Co. PACA 
Docket No. 9692. Dismissed March 1, 1965. 


(No. 9722) 


LIVE OAK FRUIT Co. v. NEW ENGLAND GRAPE DISTRIBUTORS. 
PACA Docket No. 9409. Dismissed March 25, 1965. 


DISMISSAL—SETTEMENT BETWEEN PARTIES 


(No. 9723) 


DONALD J. JULIEN v. R. I. MITCHELL & SONS. PACA Docket No. 
9654. Dismissed March 1, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 9724) 


CHARLES E. GILB Co. v. EDDIE ITULE BROKERAGE Co. PACA 
Docket No. 9701. Reparation of $5,414.75 with 5 percent in- 
terest from September 1, 1964, awarded complainant against 
respondent in order issued March 19, 1965. 
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REPARATON AWARDED—DEFAULT ORDER 


(No. 9725) 


WATERTOWN POTATO COMPANY v. HARRY SANDBURG. PACA 
Docket No. 9656. Reparation of $792.80 with 5 percent inter- 
est from March 1, 1964, awarded complainant against re- 
spondent in order issued March 1, 1965. 


(No. 9726) 


J. C. SPIVEY Co. v. TOMMIE W. MARTIN. PACA Docket No. 9695. 
Reparation of $955.85 with 5 percent interest from August 
1, 1964, awarded complainant against respondent in order is- 
sued March 8, 1965. 


(No. 9727) 


PIPPING PACKING Co., INC. v. “C” TANG SHRIMP Co. PACA 
Docket No. 9705. Reparation of $445 with 5 percent interest 
from April 1, 1964, awarded complainant against respondent 
in order issued March 15, 1965. 


(No. 9728) 


J. SCHLANGER & SONS v. POPKIN PRODUCE Co., INc. PACA Dock- 
et No. 9706. Reparation of $6,793.46 with 5 percent interest 
from July 1, 1964, awarded complainant against respondent 
in order issued March 19, 1965. 


(No. 9729) 


MID WEST FARMS, INC. v. BUDD SIMPSON, INC. PACA Docket 
No. 9708. Reparation of $2,558 with 5 percent interest from 
July 1, 1964, awarded complainant against respondent in or- 
der issued March 19, 1965. 


(No. 9730) 


YAKIMA FRUIT & COLD STORAGE Co. v. JOSEPH ABRAHAM, d/b/a 
NEW CAPITAL FRuIT Co. PACA Docket No. 9704. Reparation 
of $591.25 with 5 percent interest from May 1, 1964, awarded 
complainant against respondent in order issued March 19, 
1965. 
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(No. 9731) 


L. K. PRODUCE v. B & B Propuce. PACA Docket No. 9694. Rep- 
aration of $11,331.50 with 5 percent interest from January 
1, 1963, awarded complainant against respondent in order is- 
sued March 22, 1965. 


(No. 9732) 


K & M Potato Co. v. G & G PRODUCE Co., INC. PACA Docket 
No. 9718. Reparation of $4,497 with 5 percent interest from 
August 1, 1964, awarded complainant against respondent in 
order issued March 25, 1965. 


(No. 9733) 


PARK RIVER POTATO COMPANY v. NEW CAPITAL FRUIT Co. PACA 
Docket No. 9712. Reparation of $415.20 with 5 percent inter- 
est from April 1, 1964, awarded complainant against respond- 
ent in order issued March 25, 1965. 


(No. 9734) 


SOUTHERN TOMATO Co. v. CARTER’S TOMATOES. PACA Docket 
No. 9714. Reparation of $6,429 with 5 percent interest from 
July 1, 1964, awarded complainant against respondent in or- 
der issued March 25, 1965. 


(No. 9735) 


MIKE PHILLIPS PRODUCE v. ABE JACOB PRoDUCE. PACA Docket 
No. 9715. Reparation of $1,146.53 with 5 percent interest 
from July 1, 1964, awarded complainant against respondent 
in order issued March 29, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9736) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. THE AUSTER CO., 
Inc. PACA Docket No. 9000. Order issued March 22, 1965. 





